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Sentiment Crystallizing in Favor of Amendment of 
Anti-Trust Laws 


HAT sentiment in the legal profession as well 
ype among business men is crystallizing in favor 
of amending the anti-trust laws in accordance with 
the action of the American Bar Association was 
conclusively demonstrated at the meeting of the 
Commerce Committee held in New York City in 
March. 


the third* day 


The whole of the second day: and part of 
were given to discussing proposed 
amendments. Among those who addressed the 
committee were former Assistant to the Attorney 
General Judge C. B. Ames, now Vice President and 
General Counsel of Texas Oil Company, Hon. J. W. 
Gerard, former Ambassador to Germany, James A. 
[:mery, General Counsel of the National Manufac- 
turers Association, Gilbert H. Montague, B. A. 
Javits, Benjamin Kirsh, Felix J. Levy and Sol A. 
Herzog, each of whom has special knowledge of the 
All of 


the ten or twelve gentlemen who appeared before 


law having to do with restraints of trade. 


the cominittee expressed themselves as favorable 


to the enactment of legislation embodying the ideas’ 


approved by the Association at its annual meeting 
held in Memphis in October, 1929. 

At previous meetings of the committee held an- 
nually beginning 1927 opposition was voiced to any 
amendment of the law. Especially vehement was 
the opposition encountered in 1929. Some of those 
who at former meetings most strongly opposed 
amending the statutes at the recent meeting gave 
endorsement to the proposal because of the deplor- 
able condition in which industry finds itself at the 
present time and the evident need for the relief rea- 
sonable amendments might be expected to afford. 

Not only was the view expressed that the law 


7 
27 


~ 
‘ 


should be amended, but there was practical identity 
of opinion as to the extent to which the proposed 
amendments should go. 

A draft of bill prepared by the committee re- 
flecting the Association’s action taken at Memphis 
was the subject of discussion. Valuable suggestions 
as to the law’s amendment were made. Another 
revised draft of bill is now being prepared by the 
committee. 

The recommendations of the committee ap- 
proved by the Memphis meeting were to the effect 
the anti-trust laws be amended by conferring upon 
one or more federal agencies the power to pass in 
advance upon restraint of trade contracts volun- 
tarily submitted and by granting immunity from 
the criminal and forfeiture provisions of the statutes 
to parties to agreements receiving the approval of 
a designated agency. 

The draft of bill now being prepared will pro- 
vide that the proposed jurisdiction is conferred 
upon the Secretary of Agriculture as to packers and 
stockyards, the Federal Reserve Board as to banks 
and bankers, the Interstate Commerce Commission 
as to common carriers subject to its jurisdiction, 
and the Federal Trade Commission as to ail others. 

Former President Silas H. Strawn and former 
President Gurney E. Newlin have addressed meet- 
ings throughout the country on this subject, em- 
phasizing the necessity of making the American 
Bar Association’s proposal effective. The National 
Manufacturers Association held a conference in 
New York March 24th at which full discussion was 
had indicative of opinion similar to that entertained 
by the Association. Another conference widely 
representative of industry has been proposed and 
will probably be held in the near future. 

A resolution was introduced in each branch of 
the last Congress and will undoubtedly be reintro- 
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duced in December authorizing the Judiciary Com- 
mittee to hold hearings on proposed amendments 
to the anti-trust laws. It is the purpose of the 
Commerce Committee to be represented at these 
hearings and to present its views and form a bill 
embodying the Association’s idea for consideration 
of the Congressional committees. 


Annual Review of Legal Education Issued by 
Carnegie Foundation 


N the Annual Review of Legal Education, issued 

by the Carnegie Foundation for the Advance- 
ment of Teaching, the leading article deals with the 
extent to which existing Bar admission systems 
“are based upon legislative statutes rather than the 
more easily amended rules of court.” There is thus 
provided for those who are actively engaged in the 
effort to reform such systems a synoptic view of 
the conditions in all the states of the Union. The 
Review is by Mr. Alfred Z. Reed, whose work in 
this field is well known to the profession. 

The question whether the courts as a matter of 
constitutional right have sole control over admis- 
sions is touched on lightly, as is natural in an article 
devoted to a summary of actual “Legislation Af- 
fecting Admission to the Practice of Law.” How- 
ever, it is not without significance that the conclu- 
sion is reached that “where a large measure of con- 
trol has been retained by, or vested in the courts, 
half, or more than half, of the systems are, what- 
ever their defects, at least in the most advanced of 
these three groups.” The classification here re- 
ferred to is of the various systems of admission 
into “advanced,” “intermediate” and “primitive,” 
based on the extent to which they possess or lack 
“the essentials of a sound Bar admission system.” 

“Where the legislature has prescribed most of 
the details,” the Review continues, “a majority of 
the systems are in the most primitive group. States 
where the legislature determines the organization 
but not the qualifications, or the qualifications but 
not the organization, tend to occupy an_inter- 
mediate position, and there is no great difference 
in the indicated effect of these two types of legisla- 
tive supervision. This relatively poor show- 
ing made by legislators is doubtless due, in part, to 
the fact that they lend a more sympathetic ear than 
do judges to arguments against raising standards. 
In part it is due to the cumbersomeness and dila- 
toriness of all legislative process. Even in the 
presence of a general tendency to strengthen re- 
quirements for admission to legal practice, it is in- 
evitable that states in which progress depends upon 
legislative action should lag somewhat behind those 
in which a court may act at will. The contrast, 
however, should serve as a warning only against 
legislation of the wrong sort, that saps freedom of 
initiative, and substitutes mechanical procedure and 
formulas for informed procedure and capacity to 
march with events.” 

This part of the Review is divided into three 
main subjects: Occasion for Legislative Acting, 
Location of the Admitting Power, and Responsi- 
bility for Results. Under the first head there is a 
more or less incidental, but rather challenging ref- 
erence to the subject, “Definition of the Feld of 
Practice.” On this question, which is attracting so 


much of the attention of the Bar at present, Mr. 
Reed says: 

“Before concluding this introductory account 
of the occasions which call forth legislation affecting 
admission to legal practice, reference should be 
made to the influence exerted by an independent but 
allied movement to define the admitted lawyer’s 
privileged field of professional activities. 

“The traditional privilege that the courts, of 
their own motion, are in a position to confer is that 
of appearance before them, in a professional capac- 
ity, to represent parties engaged in litigation. In 
addition to representing litigants, however, lawyers 
customarily engage in many activities that do not 
bring them into immediate contact with courts. 
These ‘office activities’ have come to play a more 
important part in the practice of most attorneys 
and counsellors than the trial work that in the 
early days of the Republic constituted their most 
important function. Many of these activities are, 
furthermore, of a sort that requires adequate legal 
education for their efficient discharge. The general 
practitioner—or, in the larger cities, the specialist 
member of a firm engaged in general practice of the 
law—finds himself increasingly exposed to compe- 
tition for this business at the hands of corporations, 
who may operate through untrained assistants, or 
through assistants who have received special train- 
ing in the law of insurance, real estate, banking, 
etc., but have not been admitted to general practice 
of the law. Even when the staff includes fully ad- 
mitted members of the bar, their dependence upon 
a single employer differentiates their position some- 
what sharply from that enjoyed by members of a 
traditionally independent profession. 

“While, broadly speaking, the phenomenon in 
question is at bottom a symptom of the progressive 
differentiation or breaking up of the legal profes- 
sion, which for many reasons is inevitable and is 
already clearly under way, it is not surprising that 
the inheritors of ancient traditions should usually 
regard it, in simpler terms, merely as an unwelcome 
curtailment of their customary privileges. Hence 
a growing agitation in the legal profession both of 
this country and of Canada against ‘unauthorized 
practice of the law’ by other than regular inde- 
pendent practitioners or legal firms. The precise 
form which this self-protective movement has as- 
sumed in different states, and still more, the precise 
form which it ought to assume, are topics that will 
not be discussed in the following pages. We are 
concerned here with the extent to which admission 
to the legal profession is controlled by legislation— 
not with the extent of the privileges that the duly 
admitted lawyér secures. Yet we should do some- 
thing less than justice to our own topic if we ignore 
the stimulus to all legislative activity that this 
other movement provides. For while the courts 
may or may not be able to build up, without legis- 
lative assistance, a satisfactory system of admission 
to their own bars, certainly they can do little or 
nothing to protect duly admitted lawyers against 
competition in fields of activity that lie outside the 
court-room. To secure, or to confirm, these supple- 
mentary privileges, recourse must necessarily be 
had to legislation that shall define the field of 
legal practice with some precision and provide 
penalties for its invasion. A considerable mass of 
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such legislation already exists. Legislators would 
be less human than they notoriously are if they did 
not feel that those who are asked to protect lawyers 
in their special privileges should have some voice in 
determining how these privileges may be secured.” 

The section of the Review devoted to “Law 
Schools” gives a summary of important changes 
over a period of forty years. The first of these is 
the greatly increased importance of the part-time 
law courses. Whereas in 1890 full-time law schools 
constituted two-thirds of the total number of 
schools, and contained three-quarters of the total 
number of law school students, in 1930 this type 
included less than one-half of the schools and ap- 
proximately one-third of the stydents—a situation 
which, of course, attests the growth of the part-time 
type of law course. However, during the last ten 
years, or since the inauguration of the standardizing 
movement launched by the American Bar Associa- 
tion, this decrease of full-time schools, as compared 
with the other type, has been at a much less rapid 
rate, we are told, and the present prospects are 
rather more unfavorable to the part-time schools. 
The Review says: “Attendance at part-time law 
schools or divisions is adversely affected both by 
the increased requirements of general education 
that have been made by the bar admission authori- 
ties of several states, and by a nation-wide business 
depression that bears with especial force upon self- 
supporting students. It is probable that the com- 
bination of these two influences will substantially 
reduce the number of part-time and ‘mixed’ schools 
during the next few years. It is most improbable, 
however, that this reduction will be so drastic as to 
undo the work of the preceding generation. Institu- 
tions specially designed to serve self-supporting 
students will continue to be a highly important, and 
at their best a highly useful, factor in recruiting and 
training American lawyers.” 

The next important change has been the 
lengthened period of preparation, and on this sub- 
ject the official summary of the Review says: 

“Simultaneously there has been a striking in- 
crease in the number of years that students are 
obliged to devote to their education in order to 
secure the law degree. In 1890 an overwhelming 
majority of the law schools, whether full-time or 
part-time, required only two years, or less, after 
the high school. Today, all but 3 of the 82 full-time 
schools require a total of at least five academic 
years of college and of law school work, combined, 
and nearly one-fourth of them require six or seven 
years. There has been a similar, though less 
marked, development in the part-time or ‘mixed’ 
type. ‘The lengthening of the period for full-time 
law schools, by making legal education more ex- 
pensive, has stimulated the demand for part-time 
law schools; and these, in turn, have moved up as 
close as they could to the rising full-time stand- 
ards.’” 

The Review, as we are further told in the sum- 
mary, records changes made during the past year 
in bar admission requirements, and outstanding de- 
velopments among the law schools. Comparative 
tables show the present requirements for admission 
to the bars of each of the sixty states and Canadian 
provinces, and changes in the number of law schools 
of different type, and of their students, during the 





last forty years. The individual schools are listed, 
with their tuition fees, student attendance, and the 
time required to complete the course, in parallel col- 
umns, distinguishing from the 82 full-time law 
schools of the United States and the 5 full-time law 
schools of Canada, the 98 part-time or “mixed” 
schools in this country that offer instruction at 
hours convenient for self-supporting students, and 
the 5 Canadian schools in which the students serve 
a concurrent clerkship in a law office. 

An appendix quotes the current standards of 
the American Bar Association and of the Associa- 
tion of American Law Schools, and lists of the pub- 
lications of the Carnegie Foundation dealing with 
legal education and cognate matters. Copies of 
these publications, including the present “Review of 
Legal Education in the United States and Canada 
for the Year 1930,” may be had without charge upon 
application by mail or in person to the office of the 
Foundation, 522 Fifth avenue, New York City. 


Program of American Law Institute Meeting 


HE ninth annual meeting of the American Law 

Institute will be held in Washington, D. C., on 
May 7, 8 and 9, at the Mayflower Hotel. It will 
consider the following tentative Drafts, which have 
already been considered by the Council and ordered 
submitted to the members at this meeting for criti- 
cism and suggestion: Agency Tentative Draft No. 
6, Conflict of Laws Proposed Final Draft No. 2, 
Contracts Tentative Drafts Nos. 9 and 10, Property 
Tentative Draft No. 3, Torts Tentative Drafts Nos. 
6 and 7, Trusts Tentative Draft No. 2, Administra- 
tion of Criminal Law Tentative Draft No. 1. This 
last draft includes three proposed acts dealing with 
these subjects: Summoning Witnesses in One 
State to Testify in Another State; Right to Com- 
ment on Fact Defendant Did Not Testify; Killing 
or Wounding to Effect Arrest. Following is the 
complete program of the meeting: 


Wednesday, May 6 


10:00 a. m.—Registration of members and guests in the Pan- 
American Room, Mayflower Hotel, until 10 p. m. 


9:30 p. m.—Informal reception by the Council to the members 
and guests, and the ladies accompanying them, in the Ball 
Room of the Mayflower. 


Thursday, May 7 


9:30 a. m.—Registration and assembling of members and guests. 


te = m.—1. Address by the President, George W. Wicker- 
snam. 


2. Informal remarks by the Chief Justice of the United States. 
3. Report of the Treasurer, George Welwood Murray. 
4 


. Report of the Director, William Draper Lewis. (Oppor- 
tunity will be given for questions from the floor ) 


5. Report of Herbert F. Goodrich, Adviser on Professional and 
Public Relations. 


6. Report of the Committee on Membership to be presented 
by the Chairman, George E. Alter. 


7. New business. 
11:30 a. m—Consideration of Property Tentative Draft No. 3. 
1:00 p. m.—Adjournment for luncheon. 


2:15 p. m.—Continuation of the discussion of Property Tenta- 
tive Draft No. 3. 


3:00 p. m.—Consideration of Conflict of Laws Proposed Final 
draft No. 2. 


5:00 p. m.—Adjournment. 
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Friday, May 8 


9:30 a. m.—Registration and assembling of members and guests. 
10:00 a. m.—Consideration of Administration of Criminal Law 
Tentative Draft No. 1. 

12:00 m.—Consideration of Agency Tentative Draft No. 6. 

1:00 p. m—Adjournment for luncheon. 

2:15 p. m.—Continuation of the discussion of Agency Tentative 
Draft No. 6. 

:00 p. m.—Consideration of Torts Tentative Draft No. 6. 

:00 p. m.—Adjournment. 

:00 p. m.—Reception and tea in the Chinese Room of the 
Mayflower Hotel to members, guests and ladies accompany- 
ing them. 


oo & 


Saturday, May 9 


9:30 a. m.—Registration and assembling of members and guests. 

10:00 a. m.—Consideration of Torts Tentative Draft No. 7. 

11:00 a. m.—Consideration of Contracts Tentative Draft 
No. 9. 

1:00 p. m—Adjournment for luncheon, 

2:15 p. m.—Consideration of Contracts Tentative Draft 
No. 10. 

3:30 p. m.—Consideration of Trusts Tentative Draft No. 2. 

5:00 p. m.—Adjournment. 

7:30 p. m—Dinner in the Ball Room of the Mayflower. 
George W. Wickersham, President of the American 
Law Institute, will preside. 

Addresses will be made by the following: 

Miss Ada Louise Comstock, Litt. D., LL. D., President of 
Radcliffe College. 

Dr. E. A. Gilmore, Dean: of the School of Law of the State 
University of Iowa, and Ex-Vice Governor of the 
Philippine Islands. 

A third speaker will be announced later. 

NOTE:—If the discussion of any draft is completed 
before the time stated on the above schedule the next draft 
in order will be taken under consideration immediately. 





Judicial Council of Virginia Reorganizes 


HE Judicial Council for the State of Virginia 

has been reorganized in accordance with an Act 
passed last year, according to the minutes of the 
meeting held December 17, 1930, which have re- 
cently been published. The following extracts from 
the opening remarks of Chief Justice Robert R. 
Prentis, Chairman of the Judicial Council, briefly 
summarize the main provisions of the recent legis- 
lation on this important subject. 

“The last General Assembly repealed the act 
organizing the Judicial Council (Acts 1926, p. 6). 
That act provided for a very much larger body, and 
on recommendation of the Judicial Council the Gen- 
eral Assembly reduced its size to nine. By the 
new act (Acts 1930, p. 788) I am directed to sum- 
mon three circuit judges, two city judges and four 
attorneys at law, those nine persons to constitute 
the Judicial Council of Virginia. Their duties are 
of a general nature—to study the administration of 
justice in Virginia and to suggest remedies where 
fault is found. Using the language of the act, they 
shall ‘during each of their meetings make a continu- 
ous study’—I don’t know whether that means that 
when they are not in meeting they should not think 
about it at all—‘of the organization, and the rules 
and methods of procedure and practice, of the 
judicial system of the Commonwealth, the work ac- 
complished, and the results produced by the system 
and its various parts; and also give consideration 
to the advisability and practicability of establishing 
some kind of intermediate court whose iudgment 
would be final in certain classes of cases, with the 


view to relieving congestion in the circuit courts. 
On the request of the presiding officer, the Attorney 
General shall attend said council and confer with 
the members thereof, more particularly on the Com- 
monwealth’s business in the courts, and for the pur- 
pose of devising methods for the prevention of un- 
due delay in the trial of such cases.’ ” 

Judge Prentis added that no elaborate organ- 
ization was needed for a body so small, but that 
some form of organization was needed so that cer- 
tain members would feel that certain matters were 
left particularly to them. “My suggestion is,” he 
continued, “that we have about four committees, 
and that we designate them in some appropriate 
way, such as Committee on Courts, Judges and At- 
torneys, Committee on Equity Practice and Pro- 
cedure, Committee on Common Law and Criminal 
Law, including Statutory Procedure; and then a 
committee which would gather all of these things 
together to make the report which is required to be 
made both to the General Assembly and to the Su- 
preme Court of Appeals. That committee I would 
name Committee on Resolutions, General Statutes 
and Reports. I would make that committee a reser- 
voir to which we would refer all resolutions that do 
not come specifically within the jurisdiction of the 
other specific committees, and we would have them 
bear in mind that they are to formulate the report, 
which I suppose all of you should sign when it is 
made, to the General Assembly.” 

The Chairman’s suggestion as to committees 
was adopted later, whereupon he appointed Senator 
Buchanan, Mr. Patterson and Judge Leigh on the 
Committee on Courts, Judges and Attorneys; 
Judge William A. Anderson, Judge A. C. Buchanan 
and Judge Claggett B. Jones on the Committee on 
Chancery Practice and Procedure; Hon. Wilbur C. 
Hall, Hon. Allan R. Hanckel and James Elliott 
Heath on the Committee on Common Law, etc.: 
and Mr. James Elliott Heath, Hon. Wilbur C. Hall 
and Hon. B. F. Buchanan on the Committee on 
Resolutions and Reports. 

A proposal that the Council recommend to the 
General Assembly that the members of the Board 
of Bar Examiners be paid some substantial amount 
for their services was referred to the Committee on 
Courts, Judges and Attorneys. In his opening re- 
marks Chairman Prentis expressed himself strongly 
in favor of action in behalf of the Examiners. “You 
all know that whén the Board was appointed sev- 
eral years ago,” he said, “it was very much of a 
patriotic movement on the part of the lawyers of 
the State to improve the bar and to be sure that 
no one was admitted to the bar without being 
capable and having a proper examination. They 
have improved the examinations. I believe they 
have done a wonderful work. They have done it 
practically from patriotic motives; but it is very 
hard work; it is very difficult work. If they are 
capable, they have something else to do; and the 
State ought not to expect them to do that work 
without compensation. This suggestion did not 
come from them to me; it came from me to them. 
I believe the General Assembly is requiring of these 
gentlemen a valuable public service which the State 
ought not to require without making some reason- 
able compensation; and I hope that the Judicial 
Council will make some sort of a recommendation 
upon that matter.” 
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Statutory Bar Organization in Utah and South 
Dakota 


OVERNOR DERN has signed the Tingey bill 

providing for the statutory organization of 
State Bar and the compulsory membership of all 
lawyers therein, according to the Salt Lake City 
telegram of March 23. Dean F. Brayton, President 
of the present State Bar Association, in an inter- 
view in the same newspaper, said that the measure 
accomplishes three main things. It gives control of 
admissions to the Bar to the new organization; it 
provides means for the control and discipline of the 
lawyers of the State; and it enables the Bar to be 
of greater service to the state officials and the legis- 
lature by making more thorough studies of public 
questions. He added: 

“The matter of discipline is a big item. At 
present there is no discipline in bar affairs. The 
present law only provides for volunteer committee 
work, and it is pretty hard to expect men to carry 
on disbarment proceedings against another attorney 


when there is no concerted action. Under the new, 


plan there will be some very vigorous committee 
work, and this will tend to cut down the number 
of violations of legal ethics and at the same time 
will provide for a more vigorous enforcing arm. 
The Supreme Court, of course, will still have the 
final say as to whether or not a man should be dis- 
barred. Now, if we try to discipline a man, he can 
merely withdraw from our association, and the as- 
sociation is then practically powerless. In the fu- 
ture, a man cannot withdraw, but must stay and 
face the music. 

“The machinery to put the new law in opera- 
tion is in the hands of the clerk of the Supreme 
Court. The clerk is the first election commissioner. 
He will name two helpers and prepare for the 
nomination and election of the first commission. 
This commission will have seven members, one 
from each judicial district of the state except the 
third, which will have two, and the sixth and sev- 
enth which will elect a joint commissioner. Ac- 
cording to terms of the bill and the time specified 
for nominations and elections, the new association 
will be in operation some time in June.” 

In pursuance of the authority conferred in the 
bill Hon. L. M. Cummings, Clerk of the Supreme 
Court, appointed Robert L. Judd and Harley W. 
Gustin, both of Salt Lake City, as members of the 
election and canvassing board to conduct the elec- 
tion of commissioners for the new organization. 

Utah must also be added to the list of states 
having an integrated bar under statutory authority. 
The following extract from an article in the April, 
1931, issue of the Journal of the American Judica- 
ture Society gives some interesting details of the 
campaign for and the final adoption of a Bar organ- 
ization measure: 

“In South Dakota there was little time for de- 
veloping opinion, especially among lawyers not 
members of the State Bar Association. At the 
meeting held last September the bill, circulated two 
months earlier, was approved by a vote of 64 to 13, 
after prolonged debate. The annual report shows 
the Association to have a membership of 296. 
It was reported that in two years of most intensive 
personal solicitation only 27 new members had been 
added. This bill also followed the California law. 


Opposition in the legislature was so strenuous that 
the committee of the association virtually accepted 
temporary defeat. ; 

But in the closing hours of the session a substi- 
tute bill, embodying the essential features of bar 
integration, was adopted and later approved by the 
Governor. This bill reflects the influence of the 
skeleton organization law in North Dakota, which 
was commented upon favorably by opponents to 
the association draft bill during the debate. 

“The law requires every practitioner to con- 
tribute to the support of the state bar. It directs 
the Supreme Court to call a convention for the 
adoption of a scheme of organization which shall 
embody a board of commissioners and shall define 
their powers and duties. The by-laws, and particu- 
larly rules concerning conduct, are to become ef- 
fective upon approval by the Supreme Court. Vio- 
lations of rules are punishable by suspension for 
such period as may be determined by that court. 
As to discipline generally no change is made in ex- 
isting law. It is to be presumed that the state bar 
.will establish agencies for receiving complaints and 
investigating them and will assume the duty ordi- 
narily of seeing that prosecutions are instituted 
when justified. 

“One important feature of the act is that there 
is no requirement that membership dues shall be 
paid into the state treasury, as is the case in North 
Dakota and several other states. This is a de- 
sirable simplification.” 


Sharp Fighting Reported on Ohio Front 


‘<p ROGRESS of the War on Unauthorized 
Practice” is the title of a summary, in the 
Ohio Bulletin and Law Reporter for March, of the 
efforts being made all over that State to prevent lay 
intrusion into the field of legal practice. The initia- 
tion of the movement is ascribed in this summary 
to Mr. Jack B. Dworken of Cleveland, “who last 
summer fired the opening gun, won the first skirm- 
ish, vigorously followed up the advantage, and 
started a movement which has steadily gained mo- 
mentum until, at the present writing, it appears that 
the campaign to restore the lawyer to his rights has 
been irresistible and will not stop until it sweeps on 
to complete victory.” 

The latest victory, we are further told, is the 
injunction granted by Judge Fred H. Wolf against 
the Automobile Club of Cleveland, charged with 
illegally practicing law. The Judge, we are told, 
“considered the matter exhaustively and concluded 
his opinion by granting a sweeping injunction under 
which the Automobile Club is to be restrained from 
practicing law: 1. By advising members as to their 
legal rights in civil matters in which members have 
been involved ; 2. By carrying on negotiations which 
require the application of law to facts; (3) By com- 
municating with and endeavoring to adjust claims 
with attorneys representing persons against whom 
a member has a claim on account of an automobile 
accident; (4) In making investigations for the pur- 
pose of ascertaining the facts relative to such acci- 
dents with a view to advising members of their 
legal rights. (5) By advertising and representing 
that defendant maintains a legal department for the 
purpose of advising its members on any civil 
legal matter pertaining to or in connection with the 
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operation of automobiles or other motor vehicles 
exclusively owned or operated by members of the 
defendant. 

“An interesting feature of Judge Wolf’s opinion 
was his answer to defendant’s plea that plaintiff 
had no capacity to maintain the action. Like other 
courts that have passed on the question, Judge 
Wolf found that a lawyer is invested with a kind 
of franchise in the enjoyment of which he will be 
protected in equity.” 

Progress of the movement in Cincinnati and 
Canton is also reported. In Stark County the law- 
yers and bankers are said to be trying to work out 
a peaceful settlement of their differences. Commit- 
tees representing both sides have “prepared a sort 
of agreement under which the trust companies will 
carry on their own business and leave the practice 
of law to the lawyers.” 


Emphasizing Importance of Jury Service 


FFORTS to emphasize the dignity and impor- 

tance of the administration of Justice in all its 
branches and details are becoming more and more 
common. Better and more beautiful courthouses, 
better accommodations for jurors, robes for judges, 
ceremonies attending the admission of young law- 
yers to the Bar are all illustrations of a quiet and 
pervasive movement. And now comes the Cleve- 
land Bar Association and makes an addition to the 
list with its effort to symbolize physically the im- 
portance of the selection of jurors and jury service. 
A statement from the press representative of this 
active organization thus explains it: 

“For the purpose of emphasizing the impor- 
tance of jury service and the necessity for obtain- 
ing juries that truly represent the citizenship of 
Cuyahoga County, the Citizens Jury Commission 
founded by The Cleveland Bar Association, R. B. 
Newcomb, Chairman, has arranged for the purchase 
for the use of the Jury Commission of Cuyahoga 
County of what is regarded as the most imposing 
jury wheel used in any county in America. The 
new wheel, six feet tall, will be mounted on a 
marble base, placed in the main rotunda of the 
New Court House, surrounded by a bronze railing. 

“In order that the widest possible publicity 
may be given to the new jury system, appropriate 
ceremonies will be held in the main lobby of the 
New Court House on Friday, May 1st. The new 
wheel will be unveiled and presented at this meet- 
ing, and the seven thousand names already selected 
by the Jury Commissioners will be placed therein 
and the first public drawing will be had. 

“The Judges of the Court of Common Pleas 
will be asked to send out ten thousand invitations 
to members of the Bar and about six or seven thou- 
sand citizens. Dale Brown, representing the Amer- 
ican Legion and Chairman of the Executive Com- 
mittee of the Citizens Jury Commission, will pre- 
sent the wheel to the Judges. After it is accepted 
by Chief Justice Homer G. Powell, on behalf of 
the Judges, a brief statement will be made ex- 
plaining the new system. The ceremony will oc- 
cupy about half an hour. 

“The Citizens Jury Commission desires that this 
large wheel shall stand permanently in the lobby 
of the New Court House, where it can be seen by 


everyone who enters the building and where the 
drawing of jurors will be public and anyone who 
desires may be present. This place of prominence 
in the Court House should add dignity and respect 
to the jury service.” 


Preliminary Instruction to Jurors 


PAMPHLET entitled “Preliminary Instruc- 

tions to’ Jurors” has been compiled by Hon. 
William J. Steinert, Judge of the Superior Court, 
Seattle. Judge Steinert writes us, “I got the 
idea from your own valued journal and much of 
the information contained therein was obtained 
from other pamphlets to which your journal has 
referred.” The pamphlet contains eight pages of 
“facts and principles with which every juror should 
make himself or herself familiar.” There is a pref- 
ace addressed “To Each Juror” which reads as 
follows: 

“You have been chosen to serve as a juror in the 
Superior Court of King County, Washington, for 
a limited period of time. It may be that such service 
entails some inconvenience and even some financial 
loss on your part. However, this involves a-public 
duty and should not be grudgingly rendered. You 
may be assured that your judges will co-operate 
with you in trying to economize your time and safe- 
guard your personal interests so that any sacrifice 
on your part may not be burdensome to you. On 
the other hand, the experience will have its com- 
pensation. You will have the opportunity of learn- 
ing something about our legal procedure; a knowl- 
edge of the experience of the litigants who appear 
before you, and a consideration of their results, may 
save you time, money and worry in the future ; and, 
finally, you will never have a better chance to study 
and understand human nature : 

“It must be conceded that a really capable juror 
is one who from experience, or otherwise, has be- 
come familiar with the exact duties of a jury and 
who does not have to grope through the term of 
his, or her, service under a confused, or with an im- 
perfect, idea as to the purpose and the mechanism 
of a trial or the jurors’ connection with it. 

“In order that those of you who have not had 
this experience may at the very outset have a gen- 
eral understanding of your duties and the relation 
between yourselves and the court, this pamphlet, in 
the form of questions and answers, is given to you, 
with the request that you carefully read it and thus 
qualify yourselves to enter upon your duties intel- 
ligently and capably.” 


Thomas W. Shelton 


MAN of many enthusiasms,—and all of them 

for things and causes worth while,—an inde- 
fatigable worker, and a genial spirit instinct with 
fine courtesy, passed away in the death of Thomas 
W. Shelton, of Norfolk, Va., on March 17. Few 
lives have been more filled with devotion to the 
profession and to all that makes for its influence 
and advancement. 

Mr. Shelton was one of the most enthusiastic 
and best known members of the American Bar As- 
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sociation. He was on the Executive Committee for 
three years, and for many years served as Chair- 
man of the committee on Uniform Judicial Pro- 
cedure. He was also largely instrumental in the 
organization of the Judicial Section. But other 
organizations and movements having the good of 
the public and the profession as their objective like- 
wise enlisted his loyalty and support. He served 
as a member of the Council of the American Law 
Institute, as Vice-President of the American 
Judicature Society, as Chairman of the Judicial 
Committee of the Virginia Bar Association, as 
Chairman of the Committee on Judicial Opinions 
of the National Conference of Commissioners on 
Uniform State Laws, and in other important posi- 
tions. 

Quite naturally his interest in all that pertains 
to the advancement of the profession and the law 
led him into authorship. He wrote and published 
a large number of articles on legal subjects in the 
law magazines. He was also the author of a book, 
“The Spirit of the Courts.” In public service, apart 
from the law, he likewise did his part. For a 
decade he had been chairman of the Board of Di- 
rectors of the Navy Y. M. C. A. and had devoted 
much time and energy to the work of that institu- 


tion. He was at one time captain in the Virginia 
National Guard and was Judge Advocate General 
of that organization from 1907 to 1917. He was a 
member of the Board of Visitors of the Virginia 
Military Institute for seven years. Membership in 
various national non-legal organizations attested 
the wide variety of his interests. 

Mr. Shelton was a native Virginian. He re- 
ceived his college education at Virginia Military 
Institute and his law degree at Washington and 
Lee University. After graduation he moved to 
Norfolk, in which city he continued to practice until 
his death. The resolutions passed by the local Bar 
Association attest the esteem in which he was held 
in his own community. 





Signed Articles 


As one object of the AMERICAN Bar AsSOCIATION JOURNAL 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this JouRNAL 
assume no responsibility for the opinions in signed articles, 
except to the extent of expressing the view, by the fact of 
publication, that the subject treated is one which merits 
attention. 









AMERICAN Bar ASSOCIATION JOURNAL 



























nee? 7ARAs ane aa yaaue yams raat Piatt) 7am Peter LSinias 
ae 








ag =" 
2835. 


ge 
Fd 
\wieaa@re same vesy! 


NEW and IMPORTANT! 
Va None 
Wh ABBOTT’S TRIAL EVIDENCE %& 


the 


by 
AUSTIN ABBOTT, L.L. D. 
Fourth Edition 


by 
EDMUND GLUECK 
f 
if | THE NEW YORK BAR 
| 
| 


It has been thirteen years since the publication of the last edition of this well 
known authority and we are very happy to announce a completely revised edition 
at this time. Fifty years have elapsed since the first edition was published which 
in itself is a great tribute to the value of this authority. The arrangement of 


on evidence. It has been very well referred to as “A Whole Library of The Rules 
of Evidence upon every question likely to arise upon a trial.” 





i Three Volumes Price, Thirty Dollars 


THE LAW OF 
STOCKBROKERS and STOCKEXCHANGES 


and 
Commodity Brokers and Commodity Exchanges 


by 
CHARLES H. MEYER 


Abbott's Trial Evidence makes it a valuable companion work to all existing works 
| 
/ 
| 
| 


| of 
ALIA THE NEW YORK BAR 


| | 

| This is the first work of its kind published in twenty-five years and makes iI 

WEI its appearance at a very opportume time. A complete treatise on all phases of 

HAE | brokerage law in over 1,500 pages including forms, exchange rules and official 

Wa paging of the rules. It is very evident that it will takes its place as the outstanding 
i work on the subject. A pocket in the back of the book will keep it always up to 

WH date. 







One Large Volume Price, Twenty Dollars 
666 








BAKER, VOORHIS & COMPANY 


119 Fulton Street NEW YORK 





. BAKER. “VOORHIS & “CON 
J19 FULTON ST.~ ~ NEW YORK _& 





a aS 








SO TIS Ee ssa 


eon ey 
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to Fairness—Account of Proceedings in Old Report* 


3y Horace K. TENNEY 
Member of the Chicago Bar 


curred several centuries before our time, and 

especially one whose central figure is sur- 
rounded with a haze in which feelings of romantic 
sympathy, or of contempt, still struggle for mas- 
tery is a very different thing from looking back at 
some event which we ourselves remember, or which 
is so near to us that the actors in it do not ma- 
terially differ from us in their thoughts and senti- 
ments. For we are always, though unconsciously, 
judging the past in the light, with the standards 
and from the viewpoint to which we have attained 
in civilization, in culture and in the sense of justice. 
We are so prone to attribute to those who took 
part in remote events our own feelings and concep- 
tions of right and wrong that we do not keep in 
mind the important fact that they acted according 
to the cutsoms of their age, and under the in- 
fluence of surroundings and political events which 
are history to us, but to them were the happenings 
of every day life. “Thumbs down” meant no more 
to those who were comfortably seated around a 
Roman arena than do the cheer leader’s cries at a 
modern football game to us. The whole thing was 
a game to them, and the signal, awful to us, was 
merely the expression of a universal sentiment. 
The great development of art and literature in the 
Middle Ages was accompanied, and went step by 
step with a degree of treachery, and unspeakable 
cruelty, which most of those great artists and 
scholars approved, or viewed with indifference, and 
of which they were often made the victims in the 
midst of uproarious popular applause. 

To those who painted saints, madonnas and 
rascally kings with an artistic skill which makes 
their work imperishable, the forms of torture which 
seem to us so frightful, were so familiar as to be 
commonplace. Doubtless Velasquez and El Greco 
in Madrid and Toledo often sniffed contemptuously, 
coughed a little and drew the corners of their cloaks 
across their faces, when the rank smell of the fires 
of the Inquisition chanced to come “between the 
wind and their gentility.” Such men, even with the 
perfection of their artistic development, could not, 
from the standpoint of their times, understand what 
we do and approve any better than we can now 
understand why they did the things which to us 
seem so frightful. The advance, or what Breasted 
so aptly calls, “The Conquest of Civilization,” is 
not the advance of one group of men, or of one 
nation, but of the marching column of the human 
race, whose course has been ever upward, but 
whose goal has not yet been attained. And thus 


BF cased aoe an historical episode which oc- 


*Address delivered before the Law Club of Chicago, March 27, 1981. 


the acts of the men of each period of history must 
be judged in the light of the general understanding 
of life, and of the manners and customs which to 
the men of that period were the laws under which 
they lived. 

In no part of life under what we call govern- 
ment is the contrast greater than in judicial proceed- 
ings, and especially in public prosecutions. Back in 
the sixteenth century they were conducted with 
methods of ferocity which make them seem to us 
as lacking in every essential element of the judicial 
quality and of legality, unless—or perhaps even 
when—we review them with an understanding of 
the fact that they were carried on under the laws 
of that time. 

Torture was then a part of judicial procedure, 
not only as punishment for a crime duly proven, 
but, as Blackstone, and lexicographers say, as a 
means of obtaining evidence by confessions. The 
protective promise in Magna Carta against depriva- 
tion of life, liberty or property “except by the judg- 
ment of his peers or the law of the land,” did not 
mean that which we now understand as the funda- 
mentals of legal protection, both in the sanctity of 
person and property, and in the procedural methods 
for dealing with them. It meant the law of the 
time, whether its existence rested upon royal edict, 
parliamentary enactment, or established usages and 
customs. And all of these reflected the standards 
of the people to whom cruelty in connection with 
accusation, proof and punishment was a familiar 
thing, and whose flames of hostility were driven 
one way or the other by the winds of political or 
religious fervor. In alternate generations, or even 
decades, the stake held up before applauding crowds 
the smoking bodies of Catholics and Protestants 
sent there for their faith by the judgment of the 
law. And in the time of Mary Stuart there was no 
such distinction as that which to us is so familiar 
and basic, separating the powers of government 
into departments and forbidding each to go beyond 
the limits assigned to it. What the King and Par- 
liament, and usually what the King alone, decreed 
stood as the law of the land. Her trial, therefore, 
as a legal proceeding, and quite aside from the 
glamour with which romantic sympathy surrounds 
her, is interesting for the contrasts which it furn- 
ishes between the legal methods of those days and 
the present. We must expect to find the rules and 
standards of today not only disregarded, but not 
recognized as even entitled to existence. 

And we must keep in mind several factors 
which had a great, indeed a controlling, importance 
in both the reasons for her prosecution and the 
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manner in which it was conducted. Those factors 
include, and bring sharply before us, her own char- 
acter and personality ; her acknowledged status as a 
queen of royal blood, to whom the law itself gave 
special rights and immunities upon the traditional 
theory of the divine right of kings; and, perhaps 
most important of all, the all pervading and domi- 
nating effect of bitter and unrelenting political and 
religious controversy which throughout her life 
swayed kingdoms, inspired her prosecution, affected 
the method by which it was conducted, and brought 
about her condemnation and execution, 

She is commonly referred to in history and 
literature not as Mary Queen of Scotland, but as 
“Queen of Scots.” Perhaps in this distinction there 
is some hint or suggestion of a power which she 


seemed to possess, and to be most aptly successful. 


in exercising, over the hearts of the men with whom 
she came in contact, unless, indeed, they were af- 
fected by religious differences, or by the question 
of her right of succession to the throne of England. 
She seems to have been richly endowed by nature 
with all the charm of person, manner and method 
which combine to make successful what we now 
calla vamp. And certainly her life in France, when 
she was queen of that country, and as such was the 
leader of the gayest and most frivolous, and per- 
haps the most licentious, court in Europe, served to 
develop her arts and graces, as well as to give full 
scope for their constant exercise. And thus when 
in 1560, after the death of her royal husband, King 
Francis II of France, she came back to her birth- 
place in Scotland, of which she was the rightful 
queen, she had full confidence not only in her right 
and power as a queen of royal blood, but in her 
power as a woman. And in the conduct of her 
court she carried herself in a manner which had 
enough of familiar cammeraderie to excite the ad- 
miration of many of her nobles. With these graces 
she combined a keen intellect and a capacity to 
understand and to deal—though not always suc- 
cessfully—with the complicated political situations 
in which her life was enmeshed. 

The historian, Green, thus describes her at the 
time of her return to Scotland, and to the throne of 
that distracted country: 

“Girl as she was, and she was only nineteen, she was hardly 
inferior in intellectual power to Elizabeth herself, while in 
fire and grace and brilliancy of temper she stood high above 
her. She brought with her the voluptuous refinement of the 
French Renaissance; she would lounge for days in bed, and 
rise only at night for dances and music. But her frame was 
of iron, and incapable of fatigue; she galloped ninety miles 
after her last defeat without a pause save to change horses. 
She loved risk and adventure and the ring of arms; as she 
rode in a foray to the north, the grim swordsmen beside her 
heard her wish she was a man, ‘to know what life it was to 
lie all night in the fields, or to walk on the cawsey with a 
Glasgow buckler and a broadsword.’ But in the closet she 
was as cool and astute a politician as Elizabeth herself; with 
plans as subtle, but of a far wider and grander range than the 
Queen’s. ‘Whatever policy is in all the chief and best prac- 
tised heads of France,’ wrote an English envoy, ‘whatever craft, 
falsehood, and deceit is in all the subtle brains of Scotland, 
is either fresh in this woman’s memory, or she can fetch it 
out with a wet finger.’ Her beauty, her exquisite grace of 


manner, her generosity of temper and warmth of affection, her 
frankness of speech, her sensibility, her gaiety, her womanly 
tears, her manlike courage, the play and freedom of her nature, 





the flashes of poetry that broke from her at every intense 
moment of her life, flung a spell over friend or foe, which 
has only deepened with the lapse of years.” 


Sir Walter Scott, in his novel, “The Abbott,” 
paints a glowing picture of this side of her char- 
acter, and of the effect of her charm upon so many 
of those who surrounded her. But this very charm, 
and the grace of manner, and gay methods of life 
to which she had been accustomed in France, were 
still more potent in rousing hostility against her 
when she displayed and tried to transplant 
them in the cold and uncongenial soil of Scottish 
character. For that country has never lent itself, 
with what may fairly be called fervor or enthusi- 
asm, to the gay frivolities of life. And especially 
has it always taken religion as one of the very seri- 
ous matters, both of this world and the next. Mary 
was a Catholic, strict in her adherence to it as a 
faith and to its church as an element of political 
power in world government. Scotland, while stili 
possessing a fairly powerful Catholic party among 
the nobles, was strongly Protestant, and in the year 
before Mary’s return from France had abolished the 
jurisdiction of the Pope. This was a time when 
religious controversy raged fiercely throughout 
Europe, affecting with its intense and implacable 
bitterness, every question of national and interna- 
tional policy. It was practically the foundation 
stone of both support and opposition to every na- 
tional alliance, either by treaty or by the effect of 
royal marriage. These marriages were looked 
upon, as indeed they have been in our own time, 
as formal pledges of mutual support between the 
nations whose ruling families were thus united. 

It was, therefore, not unnatural that the gay, 
impetuous queen who, at the age of nineteen, came 
back to her throne in Scotland, found her every act 
criticized, examined with hostile suspicion, and 
judged with hatred as a strong element in the de- 
cision. Her very gaieties were regarded as evi- 
dences of a looseness of moral fibre. And her con- 
duct certainly gave strong ground for indulging 
very serious presumptions against her. After a few 
tempestuous years, she married her cousin, Henry 
Darnley, Earl of Lennox, a Catholic, but a man of 
no strong following, or character for leadership. 
Within six months after the birth of their son, who 
was afterwards king of England, Darnley was 
murdered, the popular belief, supported by many 
cogent facts, being that the murder was arranged 
and carried out, with the Queen’s connivance, by 
the Earl of Bothwell, her avowed lover. And when 
a few months later, Bothwell “abducted” her—an 
abduction more properly characterized as an elope- 
ment—and this was at once followed by their mar- 
riage, as soon as Bothwell had, with a celerity out- 
stripping anything in our time, in four days, pro- 
cured a divorce from his wife, the burden of proof 
to show that she had not connived at the murder 
seems rather naturally to be shifted to her should- 
ers. Bothwell was acquitted of guilt; but an 
acquittal of the Queen’s lover, by a court appointed 
by her, did not overcome the popular verdict, nor 
has it brought his reputation stainless through the 
centuries which have intervened. 

When the army of the nobles, who promptly 
revolted upon Mary’s marriage with Bothwell, con- 
fronted her army at Carberry Hill, she surrendered 
herself to her enemies, and Bothwell fled. Among 
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his captured effects was a silver casket containing 
her letters written before Darnley’s murder. As- 
suming that they were genuine, about which some 
question seems to have been raised, these so-called 
“Casket Letters’ leave little room for doubt that 
she connived at Darnley’s death. They are the out- 
pourings of a woman madly adoring Bothwell, and 
outspoken in her hatred of her husband, and in her 
desire to be freed from him, and to assist in bring- 
ing it about, as well as to have Bothwell released 
from his marriage with Lady Jean Gordon. 

The question of her complicity in Darnley’s 
murder has no direct bearing upon the charge for 
which she was executed many years afterwards, 
though it was used as a sort of temporary excuse 
for detaining her when she fled to England. And 
it was there investigated by the York Conference, 
before whom the “Casket Letters” were produced, 
having been sent by her enemies in Scotland in an 
effort—apparently quite unnecessary—to prejudice 
Queen Elizabeth and her councillors against her. 
The Conference, however, acquitted her of the 
charge, finding that her Scottish enemies had 
shown nothing by which “the Queen of England 
should conceive or take any evil opinion of the 
Queen, her good sister, for anything yet seen.” 

After her surrender at Carberry Hill Mary was 
imprisoned in Lochleven Castle, and forced to abdi- 
cate in favor of her infant son, who was crowned a 
few days later, and the Earl of Moray, her half 
brother and bitter enemy, was appointed Regent. 
About a year later she escaped from Lochleven, 
raised an army, but being defeated at Langside, fled 
across the border, claiming sanctuary in England, 
and protection from her cousin and great rival, 
Elizabeth, of England. Elizabeth’s response to this 
claim was to confine her at Carlisle, the beginning 
of an imprisonment which in one castle or another 
lasted about eighteen years, which was nearly half 
of her life. 

The cause of her imprisonment was a series of 
thinly veiled pretexts. When she requested that 
Elizabeth receive her and grant her an audience, 
the Virgin Queen replied that she must first clear 
her character of suspicion of being concerned in her 
husband’s murder. But when the Conference of 
York cleared her of this, she was still not only not 
received at Court, but kept a prisoner. Elizabeth 
was inordinately vain. She loved the personal 
flattery of her courtiers, was inflamed with jeal- 
ousy at their attentions to other ladies, and made 
no secret of the fact that to indulge in such dalli- 
ance was to court danger. Indeed the Duke of Nor- 
fork was beheaded for having “conspired” — “as- 
pired” would be more appropriate word—to marry 
the Scottish queen, though this was not wholly due 
to personal jealousy. Elizabeth probably did not 
care to have among those who thronged her court 
an attractive young woman, skilled in the wiles 
which influence men, and against whose seductive- 
ness her own fading charms might prove sadly in- 
effective. But in addition to this, the plain fact 
was that Mary was regarded as a person whom it 
was not safe to have at large. This was an out- 


growth, and perhaps a natural one, of the great 
rivalry between these two women, and of the po- 
litical and religious parties of which they were the 
recognized heads. 

There were two main causes for this rivalry, 
one dynastic, the other religious. 
the daughter of Ann 


Elizabeth was 
3oley sprightly lady-in- 
oleyn, a sprightly lady-in 





waiting in the Court of Henry VIII, and the object, 
and ultimately the victim, of one of that monarch’s 


periodic divorces and marriages. Her predecessor 
in this post of danger was Catharine of Aragon, 
from whom Henry procured, or rather through 
subservient officials himself decreed, a divorce in 
order that he might marry Anne. The validity of 
this marriage was questionable, or at least was 
questioned, and was held by the Catholics to be 
void, they asserting that Elizabeth was illegitimate, 
and that Mary was rightfully entitled to the throne 
and crown of England. And as the Pope had ex- 
communicated Elizabeth less than two years after 
Mary’s imprisonment began, there was no reason 
to doubt what his position would be on this ques- 
tion, especially as it might involve the restoration 
of England to Papal control. But aside from this, 
Mary would in fact be the rightful sovereign, if 
Elizabeth died childless. Mary had herself recog- 
nized this situation, and had endeavored to put the 
bar sinister upon Elizabeth’s escutcheon, by pro- 
claiming herself and her husband, as soon as he 
became King of France “by the grace of God of 
Scotland, England, and Ireland King and Queen.” 
Elizabeth resented this assumption and Mary 
heeded her protest far enough to drop the formal 
title. But the situation was really not much 
changed; for loyalty to one who was a monarch 
de jure, that is who would be on the throne if he 
were not deprived of his rights by a king de facto, 
has always been a very potent influence, perhaps 
all the more passionate because it logically accords 
with the theory of kingly right. An example of this 
was shown two centuries and a half later by the 
Jacobites, who for years after the defeat of Prince 
Charlie, the young Pretender, at Culloden, still 
toasted as “the King over the water” his besotted 
father who lived and died in exile. And that at 


least one person still believes in it in our own time 


is illustrated by the imperial wood chopper who, 
from his safe refuge in Doorn, still vaunts himself 
an Emperor, and confers titles as if his crown and 
power were still recognized by the nation and the 
people whom he led to destruction and deserted in 
defeat. 

For both Elizabeth and Mary the situation was 
fraught with the gravest personal peril, a peril 
which could only be prevented from becoming a 
reality by the death of one, thus assuring the safety 
and the power of the other. If Elizabeth died first, 
Mary would be queen of England and her prison 
doors would automatically open. If Mary died 
first, Elizabeth’s safety would be assured, and the 
Catholics, and the nations who sought alliances 
with her as a means of conquering England, would 
lose that hope. She was thus the rallying point of 
all who would profit by the death of Elizabeth, just 
as Elizabeth was the rallying point of all who 
would profit by the death of Mary. The contro- 
versy, both political and religious, between the par- 
ties with whose fates the lives of these two women 
were inseparably linked was raging most fiercely. 
On August 24th, 1572, less than four years after 
Mary’s imprisonment began, the tocsin sounded in 
Paris on St. Bartholemew’s Day as the signal for 
the massacre of the Huguenots, which set Europe 
aflame with rejoicing on one hand and deadly 
hatred on the other. It so roused the English 
phrensy against Queen Mary that the Bishop of 
London on September 5th, 1572 in a letter to Lord 
Burghley enclosing a list of matters which he 
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deemed essential “for the safetie of our queene and 
Realme, if God will,” placed at the top of his list a 
recommendation to Elizabeth “forthwith to cutte 
off the Scottish queene’s head.” It was a time of 
plot and counterplot, with the death of each of these 
queens as the respective objective. And in review- 
ing the formal proceedings of Mary’s prosecution, 
it is necessary to keep in mind, not only the cus- 
tomary law of the time, but also the fact that, with 
or without right, Mary’s imprisonment would in 
fact be continued; her adherents would naturally— 
either with or without her knowledge—plan to set 
her free and to kill Elizabeth; and that Elizabeth 
and her adherents would just as naturally be plot- 
ting Mary’s death. And as Mary was in Elizabeth’s 
power, the natural means of procuring her death— 
aside from poisoning her food, which one of her 
custodian’s refused to do, even on royal suggestion 
—was to accuse and try her for a capital offense. 

In 1584, after Mary had been in prison for 
about sixteen years with no charge pending against 
her—not even of being “vagrant” or “a public 
enemy’—a number of men intensely loyal to Eliza- 
beth and the Protestant party, formed an associa- 
tion, pledged to pursue to the death any who should 
attempt the life of the Queen. This purely volun- 
tary organization--a sort of vigilance committee 
was afterwards legalized by Act of Parliament, and 
the Association was authorized to carry out its pur- 
pose, and especially to pursue to the death any 
person in whose interest a plot against the Queen 
was made, if implicated in the conspiracy, with 
forfeiture of all rights of succession to the throne 
“in the person and the heirs of the person so impli- 
cated, if proved before commissioners.” This stat- 
ute was obviously aimed at Queen Mary; and we 
cannot fail to observe that, although she was con- 
victed under it, and in express terms it applied to 
her heirs, attainting them by working what is called 
“corruption of blood” and cutting off their right of 
succession to the crown as effectively as it worked 
to cut off Mary’s head, that fact did not prevent 
her son from becoming King of England as suc- 
cessor to Elizabeth. And this seems fairly to indi- 
cate that the national situation and the temper of 
the times had at least as much to do with her trial 
and conviction as that which was received as evi- 
dence to sustain the charge against her. 

About a year or so later what is called the 
“Babington Plot” was discovered by Walsingham, 
who was afterwards among the commissioners ap- 
pointed by Elizabeth to try Mary. The discovery 
was by the intercepting of letters purporting to 
have been written by Anthony Babington to Mary, 
and letters from her by her secretaries to him, show- 
ing knowledge of his plans and her approval of 
them. Nothing but copies of these letters, and 
translations from the original French, or from the 
cipher in which they were written, made by an 
agent of Walsingham, were produced. Mary denied 
writing them or dictating them to her secretaries, 
or even knowing Babington. The evidence of these 
fundamental facts seems to have rested wholly 
upon the confessions and statements of Babington 
and the secretaries, for no witness was ever pro- 
duced in her presence, or an opportunity given her 
to offer any evidence except her own denial. As to 





these confessions and statements, it is significant 
that in the record care was taken to refer to them 
as “voluntary.” 


As that was an age when torture, 
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or the threat of it—an extreme form of what we 
call “the third degree’”—was a regular and common- 
place method of procuring evidence from men 
circumstanced as were Babington and the secre- 
taries, it may have been thought that this word 
“voluntary’—irrespective of the fact—would, by 
pleasant camouflage, give force to these ex parte 
statements when they were subsequently used as 
evidence against her. 

Walsingham did not at once arrest the con- 
spirators, or disclose his discovery, but—by a sort 
of mediaeval “wire tapping’—allowed the cor- 
respondence, which his spies were intercepting, to 
continue in order that he might secure additional 
evidence against the person upon whom he was 
subsequently to sit in judgment. 

Assuming that this correspondence was genu- 
ine, and that the confessions could fairly be treated 
as evidence admissible against her, irrespective of 
the question whether they were really voluntary, or 
were influenced by a grim executioner standing in 
the background, and idly twirling a thumbscrew, 
they would leave no doubt of a carefully arranged 
plot, both to invade the kingdom, murder Elizabeth 
and establish the Catholic religion; and that Mary 
had guilty knowledge of it. Babington’s purported 
letter to her gives with meticulous exactness the 
details of the plan, and the necessity of cooperation 
by her in order that everything should work with 
the celerity and smoothness which were necessary 
to success. He carefully outlines the arrangements 
as follows: “First for the assuring of invasion, suff- 
cient strength on the invaders’ part to arrive, is ap- 
pointed with a strong party at every place to join 
with them, and warrant their landing; the deliver- 
ance of your majesty; the despatch of the usurping 
competitor.” He then says, “Myself, with ten 
gentlemen of quality and an hundred followers, will 
undertake the delivery of your person from the 
hands of your enemies; and for the dispatch of the 
usurper, from obedience of whom, by the excom- 
munication of her, we are made free, there be six 
noble gentlemen, all my private friends, who for the 
zeal they bear to the Catholic cause and your 
majesty’s service, will undertake the tragical ex- 
ecution.” 

Babington and some thirteen of those accused 
with him as joining in the plot were tried for high 
treason during the middle of September 1586, and 
were condemned to be executed with the prolonged 
cruelty, the details of which are sickening to read. 
even in the cold print of the report in the State 
Trials. They were accorded the scant privileges of 
a jury trial. But one who now reads the report 
and sees how they were browbeaten by the judge 
and the prosecutor, and practically required to give 
evidence against themselves, will finish his reading 
with wonder to see that then a presumption of in- 
nocence did not really exist; that the accused was 
required to clear himself, and denied the privilege 
of testifying, or of the aid of counsel in defending 
himself. 

The executions required two days for their 
completion in the presence of roaring multitudes, 
whose disappointment would have been great, and 
perhaps dangerous, if any detail of the ceremony 
had been omitted. And as showing contrasts which 
in each age mark the characters of the men who 
have made it notable, it is to be remembered that 
this was the great period of England’s glory: the 
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time of Drake and Hawkins and Frobisher, of Sir 
Philip Sidney and Edmund Spenser and Raleigh; 
of the defeat of the Spanish Armada; the time when 
Drake “singed the beard of the King of Spain” in 
Cadiz harbor; when he sailed around the world and 
brought the “Golden Hind” back to London to have 
a memorial table made of her oaken timbers, which 
we may still see in the beautiful hall of the Middle 
Temple, on the platform where Shakespeare played 
“Twelfth Night” before Queen Elizabeth. And 
Shakespeare himself lived through the period of 
Queen Mary’s imprisonment, her trial and execu- 
tion, and those of the Babington conspirators. He 
was about twenty-two at that time. Perhaps from 
these events his mind received some stirring of the 
inspiration which fifteen years later caused him to 
confer upon posterity the gift of Portia’s noble 
answer to Shylock, beginning, “The quality of 
mercy is not strained.” His words show, not the 
popular conception of his time, but the contrast be- 
tween his ideal of mercy and the common thought 
of his period, both upon the throne and in the 
street. And as showing how, in his day, “the qual- 
ity of mercy” could, after much straining, “become 
a throned monarch better than his crown,” the re- 
port states that after one day had been spent in 
the hideous tortures of the first group of victims, 
and the second day had arrived: 

“The Queen, being informed of the severity used in the 
executions the day before, and detesting such cruelty, gave 
express orders that these should be used more favorably; and 
accordingly, they were permitted to hang till they were quite 
dead, before they were cut down and bowelled.” 

This long and perhaps discursive statement of 
the historical events which preceded the trial of 
Queen Mary, may seem to deal with things which 
are remote from the proceedings of the actual trial 
itself. But it is necessary to have them in mind in 
order that we may not judge the legality of the 
proceedings of the trial by our modern standards 
of thought and of fundamental law, and thus lose 
sight of the customs and methods of the sixteenth 
century, which formulated and created that which 
was the customary law of that time. Without this 
background we may fall into the error of separat- 
ing the trial itself from that which was the recog- 
nized law of that age in such a proceeding, as well 
as from the dynastic, religious and political ques- 
tions which were interwoven with the issue of guilt 
or innocence, and which necessarily affected the 
men who had the legal right to decide what the law 
applicable to the case was, and the power to enforce 
their decision. 

For the trial of Mary a royal warrant was 
issued by Elizabeth, based upon the new statute 
which had been directed against her, and appoint- 
ing forty-six commissioners, including the most 
prominent men of England. This warrant—which 
took the place of the modern indictment—recited 
that since June first, 1585, “divers matters have 
been compassed and imagined tending to the hurt 
of our royal person, as well by Mary com- 
monly called Queen of Scots, pretending title to 
the crown of this realm of England; as by divers 
other persons with the privity of Mary, as 
we are given to understand.” It gave full power to 
the commissioners to examine all these matters, 
whether done by Mary or by others with her priv- 


ity, and to give judgment “as upon good proof mat- 
ter shall appear to you.” 

The Articles of Association to which I have 
referred, and which by this Act of Parliament were 
legalized, with full power to enforce them, quite 
clearly stated in its turgid and ponderous recitals, 
that the right and power of kings came direct from 
God. Elizabeth herself was a firm believer in that 
doctrine, and in the special rights and privileges 
which under it were conferred upon the “lord’s an- 
nointed,” placing them in many respects, like “the 
quality of mercy,” “above this sceptered sway.” 
Mary also shared this belief and had no doubt that 
it gave her immunity from trial by a mere commis- 
sion; and that such a commission could not, with- 
out her consent, acquire jurisdiction over her royal 
person, or her status and rights as a queen. Her 
view was that no process could reach her, and that 
it required something like a voluntary appearance 
in one of our present day actions to confer juris- 
diction of her person. Some of the commissioners 
evidently shared this opinion, or at least thought 
that the question of their jurisdiction was open to 
serious doubt, when objected to by her. She raised 
this objection at the beginning of the trial, com- 
bated every device to get her to submit to the com- 
missioners’ jurisdiction, and maintained her posi- 
tion single handed with great skill. Sir James 
Stevens says of the proceedings that, “The whole 
trial was, in fact, a long argument between the 
prisoner and the counsel for the Crown.” And in 
this contest she was not only denied the assistance 
of counsel, but the use of any of her own documents 
which had been taken from her. 

The incidents of the trial, the presentation of 
Mary’s claims of privilege, her objections to evi- 
dence, both hearsay and secondary, and the attitude 
of the commissioners toward her, and toward these 
questions, is shown most vividly by quoting from 
the account of the trial in the old reports. From 
this report, based upon personal knowledge of those 
who recorded the facts, we can see how accurate is 
Sir James Stephens’ characterization of it as a mere 
argument between the accused and the counsel for 
the Crown. And from it I think we may also fairly 
reach the conclusion that Queen Mary was in reality 
the best lawyer among all of those present, and that 
she had a clearer conception of those rules of pro- 
cedure and evidence which we now regard as essen- 
tial to fairness. I therefore give verbatim from the 
report some of the statements of what occurred at 
Fotheringay Castle where the Commissioners went 
to try her in her place of imprisonment. With their 
warrant they showed her a letter from Elizabeth on 
which she made this comment, 

“As for this letter, it seemeth strange to me, that the 
Queen should command me as a subject to appear personally 
in judgment. I am an absolute Queen, and will do nothing 
which may prejudice either mine own royal majesty, or other 
princes of my place and rank, or my son. * * * The laws 
and statutes of England are to me most unknown; I am desti- 
tute of counsellors, and who shall be my peers I am utterly 
ignorant. My Papers and Notes are taken from me, and no 
man dareth step forth to be my advocate. I am clear from 
all crime against the Queen, I have excited no man against 
her, and I am not to be charged but by mine own word or 
writing, which cannot be produced against me. Yet can I not 
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deny but I have commended myself and my Cause to foreign 
princes.” j 

She asked, By what authority they would proceed? it 
was answered, by authority of their Commission and by the 
common law of England. 

“But,” said she, “Ye make laws at your pleasure, whereunto 
I have no reason to submit myself, considering that the English 
in times past refused to submit themselves to the Law Salique 
of France; and if they would proceed by the common law of 
England, they should produce precedents and cases, forasmuch 
as that law consisteth much of cases and custom; and if by 
the canon law, none else ought to interpret the same, but the 
makers thereof. 

“They prayed her to speak plainly, whether she would 
answer before the Commissioners. She replied, ‘That the au- 
thority of their delegation was founded upon a late law made 
to intrap her; that she could not away with the queen’s laws, 


which she had good reason to suspect; that she was still full - 


of good courage, and would not offend against her progenitors, 
the king of Scots, by acknowledging herself a subject to the 
crown of England; for this were nothing else but to profess 
them openly to have been rebels and traitors. Yet she re- 
fused not to answer, so as she might not be reduced to the 
rank of a subject. But she had rather perish utterly than to 
answer as a criminal person.’ 

To their demand that she “lay aside the bootless privilege 
of royal dignity, which now can be of no use unto you, appear 
in judgment, and shew your innocency, lest by avoiding Trial, 
you draw upon yourself suspicion, and lay upon your reputa- 
tion an eternal blot and aspersion,” she replied, “I refuse not 
to answer in a full parliament before the estates of the realm 
lawfully assembled, so as I may be declared the next to the 
succession; yea, before the Queen and Council, so as my pro- 
testation may be admitted, and I may be acknowledged the 
next of kin to the queen. To the judgment of mine adver- 
saries, amongst whom I know all defence of mine innocency 
will be barred, flatly, I will not submit mvself.” 

Hereupon the Lord Treasurer answered. “We, notwith- 
standing, will proceed tomorrow in the Cause, though you be 
absent and continue contumax.” 

“Search (said she) your consciences, look to your honour, 
God reward you and yours for your Judgment against me.” 


A contest of wits, of which this is a fair sample, 
between Queen Mary and the Commissioners, the 
Lord Chancellor and the Crown Counsel was kept 
up for several days. These men used all their arts 
of persuasion, argument and covert threats to in- 
duce her to submit to their jurisdiction in order, as 
they said, that “yourself can make known your in- 
nocency”; showing quite clearly by this expression 
how far from their contemplation was anything like 
a presumption of innocence in her favor, or the bur- 
den of proof upon the accuser. She not only main- 
tained with firmness her innocence, but her absolute 
royal privilege against their right to try her at all. 
On this she made a clear distinction between her 
status as a queen and as an individual, and the limi- 
tation which this distinction placed upon their 
powers, saying, “that she was no subject of the 
queen’s but had been and was a free and absolute 
queen and not to be constrained to appear before 
Commissioners, or any other Judge whatsoever, for 
any cause whatsoever, save before God alone the 
highest Judge, lest she should prejudice her own 
royal majesty, the King of Scots her son, her suc- 
cessors, or other absolute princes. But, that she 
now appeared personally, to the end to refute the 
crimes objected against her. And hereof she prayed 
her own attendants to bear witness.” ‘ 

The Lord Chancellor while refusing to ac- 





knowledge the validity of her protest, permitted it 
to be recorded; and she at length said that she was 
ready to hear and answer touching any fact against 
the Queen of England. 

The Crown Counsel then made an opening 
statement detailing Babington’s conspiracy, and as- 
serting that she was a party to it. She replied 
with a categorical denial of everything which he 
charged; denying that she knew Babington, had 
ever received letters from him or written to him 
or authorized her secretaries to do so; saying “that 
there had passed conference by letters between her 
and many men, yet could it not thereby be gatherd 
that she was privy to all their wicked counsels.” 

The only evidence offered against her were the 
confessions of Babington, a priest named Ballard— 
one of those who was executed on the first of the 
two bloody days when “favorable treatment” was 
not accorded—and those of her two secretaries, and 
alleged copies of letters with no evidence whatever 
to show that they were copies or to overcome her 
denial that she had received or written any of them, 
except what was contained in these ex parte state- 
ments, which had been written out by those who 
were supposed to have heard them, before the Com- 
mission for her trial was even issued. Against 
them she opposed not only her denial from her own 
Knowledge, but arguments against both their ad- 
missibility and the probability of their truth which 
to the modern lawyer seem very sound indeed. The 
comment of the Lord Treasurer upon her objections 
and arguments, and her complaint that her papers 
had all been taken from her during her imprison- 
ment, was certainly rather naive as an argument. 
For he said, “Neither will your Papers avail you, 
seeing your Secretaries and Babington himself, be- 
ing never put to the rack, have affirmed that you 
sent those Letters to Babington, which, though you 
deny, yet whether more credit is to be given to an 
affirmation than to a negation, let the Commission- 
ers judge.” 

After the hearing at Fotheringay was com- 
pleted, it was adjourned to the Star Chamber, 
where, on October 25, 1585, it was completed with- 
out notice to Mary, and without giving her any op- 
portunity to be heard, although further evidence 
was received. This evidence consisted of the oral 
testimony of Nau and Curle, her secretaries, the 
record stating that after they “had by oath viva 
voce voluntarily without hope of reward affirmed 
and confirmed all and every the letters and copies 
of letters before produced, to be most true,” sen- 
tence was pronounced upon her. 

A subsequent letter to Sir Edward Stafford 
written on October 27, 1586, a year after the trial, 
by Sir Francis Walsingham who was one of the 
commissioners appointed to try her, and who had 
clearly made up his mind as to her guilt before any 
hearing began, throws a revealing light upon the 
reason for this adjournment and the accomplish- 
ment of its purpose. For after stating that her 
guilt had been proved at Fotheringay by the ex- 
amination of Babington—whom she asserted she 
never knew, and who was never produced as a wit- 
ness in her presence—and by “her own secretaries 
voluntary confessions and other circumstances” 
* * * he summed up his view of the result of 
the prior proceedings as showing that “she had in 
the end and in effect no other defense to allege for 
herself but only a bare and naked denial.” To this 
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as showing a reason for the adjournment to the 
Star Chamber he added the statement that “inas- 
much as the matter touched a person of her qualitie 
‘it was thought convenient’ to adjourn the commis- 
sion until the 25th to the end in the meantime the 
matter might be more advisedly and deliberately 
considered of.” Describing what took place when 
the commission met again in the Star Chamber, 
without Mary’s presence, he said that the two secre- 
taries “openly affirmed as much viva voca as they 
had before deposed in writing, which brought a 
great satisfaction to all the commissioners, inas- 
much that albeit some of them, as you know, stood 
well affected to her yet considering the playnness 
and evidence of the proofs, every one of them after 
this gave his sentence against her, finding her not 
only accessory and privy to the conspiracy, but also 
an imaginer and compasser of her Masjestie’s de- 
struction.” 

This last statement shows, with whatever 
charm lies in frankness, not only that some of the 
Commissioners “were well affected” toward Mary 
from hearing her “bare and naked denial,” and her 
able arguments in her own defence, but that Wals- 
ingham and the other Commissioners, to whom 
these subsequent ex parte statements “brought a 
great satisfaction” knew that a unanimous judg- 
ment was a necessity. For dissents from the de- 
cision as to her guilt would throw such doubt upon 
the question and the fairness of the whole proceed- 
ing, as to be a serious reflection upon Elizabeth, as 
well as to inflame Mary’s adherents, and those who 
in other countries also “stood well affected to her,” 
either from political or religious partizanship. It 
therefore seemed necessary that “the playnness and 
evidence of the proofs” which finally swayed the 
judgment of the doubting Commissioners, and 
brought about the “satisfactory” unanimity, could 
not with safety be subjected to the danger of per- 
mitting her to hear and answer it. 

This decision of the Commissioners was con- 
firmed by Parliament and a joint supplication by 
both Houses was presented to Elizabeth beseeching 
her to order the speedy execution of the Scottish 
Queen, lest the neglect of this should “procure the 
heavy displeasure and punishment of Almighty 
God,” and Elizabeth’s “most loving and dutiful sub- 
jects should be brought into utter dispair of the 
continuance amongst us of the true religion of Al- 
mighty God and of your majesty’s life, and the 
safety of all your faithful subjects, and the good 
estate of this most flourishing commonweal.” 

To this petition Elizabeth answered with many 
protestations of her grief over the whole matter, 
and made this comment upon the character of a 
proceeding for a trial by Commissioners under the 
new statute, a comment which showed her own rev- 
erence for the privileges and immunities attendant 
upon the divine right of kings. 

“You lawyers are so curious in scanning the 
nice points of law and following of precedents and 
form, rather than expounding the laws themselves, 
that by exact observing of your form, she must 
have been indicted in Staffordshire, and have holden 
up her hand at the bar, and have been tried by a 
jury of twelve men. A proper course, foresooth, of 
trial against a Princess! To avoid therefore such 
absurdities, I thought it better to refer the examina- 
tion of so weighty a cause to a good number of the 


noblest personages of the land, and the judges of 
the realm; and all little enough.” 

These scruples were finally overcome by argu- 
ments presented to her by the Lord Chancellor and 
the Speaker of the House; but it was not until the 
following February that she signed the warrant for 
Mary’s execution, and appointing Commissioners to 
carry it into effect. 

When notified of her sentence, and throughout 
the proceedings attendant upon it, Mary bore her- 
self with her characteristic fortitude. She refused 
to accept the offices of a Protestant minister, de- 
claring that she would die as she had lived in the 
Catholic faith. She lost none of her composure 
when brought into the room where the block and 
executioners stood ready for the final act. Indeed 
she showed a touch of her old sprightly humor. 
For when the executioners, after asking and receiv- 
ing her pardon, somewhat rudely took off part of 
the apparel around her neck, she smiled and said 
that “she had never had such grooms before to 
make her unready, nor ever did put off her clothes 
before such a company.” She laid her head upon 
the block, clasping it with her arms and repeated 
a Catholic prayer in English, so that all might 
understand it and know that she died true to her 
own faith. Then the axe fell, and the head which 
had worn the crown of France, and the crown of 
Scotland and was heir to the crown of England 
dropped into the basket. 

I have presented here not the question of 
Queen Mary’s guilt or innocence, but the proceed- 
ings of the trial by which that question was de- 
termined according to the customary law of her 
time, and with the background of the surrounding 
events which bear upon it and give to it something 
of the coloring which helps to show the contrast be- 
tween proceedings which were legal in those days, 
and the law and method of our own time. But if 
we consider the question of her guilt or innocence, 
even by our present rules of evidence we cannot 
overlook the cogent force of facts which bear heav- 
ily against her. Though denying any knowledge of 
a conspiracy to murder Elizabeth, she freely 
acknowledged that she had written and dictated 
letters in cipher “commending herself and her cause 
to foreign princes.” She knew that aid from 
foreign princes to herself and her cause would in- 
volve an invasion of England, which was of itself 
treason; and that the party from whom she might 
hope for aid looked upon Elizabeth as a usurper, 
and upon her as entitled to the throne. This she 
had herself asserted by assuming the title while 
still in France, and before her return to Scotland. 
And to one who knew as she did the temper and 
method of the times, and the intensity of partizan- 
ship of those who might support her, it must have 
been very evident that the success, or an attempt 
at the success, of her cause would involve or bring 
about the most serious personal peril to Elizabeth. 
So if we take a phrase from our own Constitution 
which provides for bail in capital cases “except 
where the proof is evident or the presumption 
great,” although it is quite easy for us to say with 
our present standards of the law of evidence, that 
in her case the proof was not evident, yet we can 
not fail to see that the presumption was great. But 
we have quite enough trouble with our own crim- 
inal laws, without searching the records of our an- 
cestors for “reversible error.” 
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F the New Criminal Code of the American Law 

Institute is widely adopted by the American 

states, the venerable institution known as the 
grand inquest of the county will be further rele- 
gated to the realm of obsolete institutions. In 
twenty-four states it is now possible (with minor 
exceptions that need not be itemized here) to ini- 
tiate prosecutions for major offenses by an infor- 
mation filed under the authority of the prosecuting 
official without the action of a grand jury. The 
grand jury is retained but in practice it is used only 
for extraordinary purposes, the information being 
used for the great majority of prosecutions. The 
code recommends that in the remaining states the 
necessary constitutional and statutory changes be 
made to permit the use of the information gener- 
ally. 

It has been argued very effectively that the 
grand jury for the ordinary run of felony cases is 
unnecessary. In the first place it is pointed out 
that the grand jury ts largely dominated by the 
prosecutor. If this be true the retention of the 
grand jury does little but provide a means by which 
the prosecutor, when he so desires, may seem to 
escape responsibility for actions which he really 
determines. He may subject the grand jury to his 
will, but if its action subsequently proves to be 
unwise he may pass the blame to it. This raises 
a very important question. It is a serious business, 
the bringing of a person to the bar on a felony 
charge. It should be done only after real consid- 
eration and when it happens the accusatory 
agency should be clearly defined. To permit one 
agency to be nominally and another really respon- 
sible is to invite careless, not to say sharp, prac- 
tice. The dictates of prudent statesmanship in 
case this be true should be to make the person 
who is actually responsible, legally so as well.’ 
This, it is pointed out, can be accomplished by the 
use of the information. 

The use of the information as recommended 
by the American Law Institute has according to 
competent commentators three additional advan- 
tages. It is, so it is claimed, more economical. 
The sitting of a grand jury, except for extraordi- 
nary occasions, is made unnecessary and hence its 
expense is saved. Also it saves times. The grand 
jury meets only at intervals usually beginning at 
the start of the court term. Cases bound over by 


1 For a more extended discussion of this point see Moley, Politics 
and Criminal Prosecution (New York, 1929) pp. 127-128. 
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the magistrates must wait. The prosecutor may 
act at any time. Finally, it is argued, greater effi- 
ciency is attained.” 

The draftsmen of the Code, Professors W. E. 
Mikell and E. A. Keedy, and their advisory com- 
mittee partially satisfied themselves as to the value 
of their proposal by means of a questionnaire ad- 
dressed to a considerable number of judges and 
other officials in the states using the information. 
The consensus of opinions thus gathered is ex- 
pressed in the introduction to the draft of the Code. 
They felt the need, however, for some more objec- 
tive standard than opinions, even expert opinions, 
and suggested to the Social Science Research Coun- 
cil in 1928 that funds-be appropriated to make pos- 
sible some objective test of the relative advantages 
of the system in the states using the information 
and in the states still requiring the indictment. 
Funds were subsequently appropriated and a study 
was authorized to be done under the auspices of 
the Legislative Drafting Fund of Columbia Uni- 
versity under the direction of the author of this 
article, and with the cooneration of a committee 
headed by Professor J. P. Chamberlain.® 

In order to show the practical operation of the 
information it was necessary to gather factual data 
in a number of selected states in which it was 
used. The states selected for this purpose were 
California, Indiana, Michigan, and Connecticut. 
These states were selected because they were rep- 
resentative of various factors significant in law 
administration. Geographically they were charac- 
teristic of the various significant sections, while 
in population distribution they were typical. More- 
over, they included the two largest cities using the 
information system. A selection of a dozen coun- 
ties in each state was made (except in Connecticut 
where the entire state was included) which in- 
cluded all ranges of population distribution from 
sparsely settled rural to thickly populated urban 
conditions. The cases originating during the year 


2. For an excellent summary of the subject see Miller, Informa- 
tions or Indictments in Felony Cases, 8 Minnesota Law Review 379, 
and 8 ‘Journal of the American Bar Association 104. 

A report covering the result of the statistical measurements ot 
the efficiency and speed of criminal prosecutions in the various states 
studied will appear under my authorship in the Michigan Law Review 
for February, 1931. A detailed report of certain other aspects of the 
study conducted by Professor Wayne L. Morse of the Law School of 
the University of Oregon will appear in current numbers of the Oregon 
Law Review. The results of a study of criminal prosecutions in Towa 
canducted by Professor Rollin M. Perkins of the University of Iowa 
will appear in th Law Review of that institution. Professor Perkins 
has wv permitted the use of certain data in his study in the present 
article 
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of Indianapolis, Los Angeles and Detroit, where 
only a part of the year was included. For compari- 
son with the data thus assembled in these states, 
data gathered in surveys of criminal justice in New 
York (for 1926), Illinois (for 1926), Pennsylvania 
(for 1926) and Virginia (for 1927) were used. 
These four state are taken as typical of the states 
still requiring the indictment. Data from Iowa for 
1928 are also included, taken from the results of 
a study of criminal justice by Professor Rollin M. 
Perkins of that state. 

One of the characteristics of the administra- 
tion of criminal justice, most widely commented 
upon by those who have studied it, is the extent 
to which vast numbers of prosecutions are initi- 
ated which the state is unable for one reason or 
another to complete. The late Chancellor Herbert 
S. Hadley has thus commented upon this tend- 
ency: 

“Stated in terms of percentages, the result is 
that our system of apprehending and prosecuting 
those guilty of criminal offenses is only from 5 per 
cent to 10 per cent efficient, considering those ap- 
prehended and indicted for major offenses it is 
only from 25 per cent to 30 per cent efficient, and 
including those tried for major offenses about 50 
per cent efficient.‘ 

We may doubt whether one hundred per cent 
“efficiency” would be wise or just. Provision must 
always be made for adequate trial of facts with 
sufficient allowance for doubt resolved in favor of 
the defendant. This must always prevent the 
conviction of all those formally accused of crime. 
It must also be conceded that there is a social value 
in the mere attempt to prosecute in some cases in 
which there is no chattce to convict. With all due 
allowances, however, ifts an absurd exhibition of 
governmental efficiency to make formal charges 
against five persons for every one whom it is possi- 
ble to convict. This means certainly that either 
such a government is unjustly and without war- 
rant in common sense making charges against great 
numbers of innocent persons or it is impotent to 
make its threats good, or both. In any case it is 
an example of vast waste, stupid injustice and stark 
incompetence. Charges should not lightly be made. 
Official “bluffing” is unconscionable and intolerable. 
To close somewhat the gap between the number 
of formal charges brought and the number of con- 
victions should be a mark of improvement. Per- 
haps the best way to bring this about is to make 
a more careful selection of cases to be prosecuted, 
granted that methods of trial are to remain the 
same. Hence the method of initiating prosecutions 
by indictment or information is pertinent. 

The first question answered by our study per- 
tains to the extent to which the two groups of states 
compare in the proportion of “successful” prosecu- 
tions, that is, the proportion of cases, initiated by 
information or indictment, which were followed by 
conviction. Among the states included in our study 
there were, in the states using the information, a 
range of from 50 per cent to 79 per cent. In Cali- 
fornia it was 74 per cent, in Indiana 50, in Michi- 
gan 70, in Connecticut 79 and in Iowa 63. The 
average of these ratios is 67 per cent. On the other 
hand the ratio in the states requiring the indict- 


4 Missouri Crime Survey (1926) p. 350. 


ment was from 46 per cent in Illinois to 57 per cent 
in Virginia, Pennsylvania being 54 per cent and 
New York 49 per cent. The average of these ratios 
is 51 per cent. Clearly the states using the infor- 
mation show a higher proportion of “successful” 
prosecutions. If this be a correct measure of effi- 
ciency, therefore, the states using the information 
show a decidedly larger measure of that quality. 

Any calculation or estimate of the process of 
criminal justice based solely upon numbers of “con- 
victions,” however, is bound to be deceptive. A 
“conviction” may be a plea of guilty or it may be 
a verdict found by a jury after trial. Hence in our 
consideration of the question of “successful” prose- 
cutions two additional calculations are necessary: 
the first to show the proportion of convictions “on 
plea” and “after trial”; the second to show reduc- 
tions of charges on accepting pleas. 

In the “information” states of California, Indi- 
ana, Michigan, Connecticut and Iowa, approxi- 
mately 84 per cent of all convictions were on a plea 
of guilty. In the states requiring an indictment, 
Illinois, Pennsylvania, Virginia and New York, the 
average ratio was 77 per cent. 

There is room for honest difference of opinion 
as to the desirability of a large percentage of pleas 
of guilty. On the one hand pleas of guilty mean 
more dispatch and less expense in prosecution. On 
the other hand, if prosecutors secure pleas of guilty 
by extreme compromises they may barter away the 
interests of the state merely to save themselves the 
trouble of trying cases to juries. Before we con- 
clude that the greater proportion of pleas of guilty 
in the “information” states are desirable we must 
determine the extent to which these pleas were 
secured as the result of compromises by the state. 
The first and most favored way of securing a plea is 
to permit the defendant to plead guilty to a charge 
less serious than the one originally made in the 
indictment or information. The second is to induce 
a plea of guilty by the promise of a suspended sen- 
tence. Both of these compromises are susceptible 
of statistical demonstration. 

The tabulation of data with respect to the 
extent of pleas of guilty in the various states 
studied shows in the “information” states the aver- 
age ratio of pleas “to the offense charged” is dis- 
tinctly higher than in the “indictment” states. In 
the first it is approximately 92 per cent, in the sec- 
ond 68 per cent. The habit of charging one crime 
in the indictment and of accepting a plea to a less 
serious One was most marked in New York and 
Illinois. As compared with this the high per cent 
of pleas “to the offense charged” in the five “infor- 
mation” states is an imposing example of straight- 
forward prosecution. Apparently the charges which 
they make in these states are much closer to an 
approximation of what they can prove. There is, 
perforce, vastly less bluffing by the state. In New 
York and Illinois and to some extent in Virginia, 
the charge is a mere “bid” by the state in a game 
of bargaining. 

In addition to the practice of bargaining for a 
plea of guilty by means of accepting a lesser plea is 
the custom of offering, either directly or by impli- 





5.. A separaton of the data in these states on the basis of rural 
and urban jurisdictions shows a rather slight difference. In both cases 
the places using the information showed distinctly higher ratios of suc- 
cessful prosecutions. 
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cation, to grant a suspended sentence or probation 
in return for a plea to the offense charged. A care- 
ful examination of the proportion of such modifica- 
tions of sentence reveals about the same average in 
the two groups of states. Hence the advantage of 
the “information” group indicated in the figures 
of pleas, remains. It is not balanced in the infor- 
mation group by a greater proportion of pleas to 
the offense charged with suspended sentence. 

An additional point that must be cleared before 
the foregoing is accepted is whether in prosecutions 
under the information system the prosecutor selects 
his cases with much less care, refusing to file on 
information when he thinks that he can secure a 
conviction. This tendency will be shown in the 
proportion of cases which are bound over in which 
no information or indictment is returned. Our data 
show little difference between the two groups of 
states in the proportion of cases in which no indict- 
ment or information was returned. 

If we accept the criteria of “efficiency” in prose- 
cution that we have already described, the marked 
superiority of those states using the information is 
quite clear. They start fewer cases that they cannot 
carry through. Their prosecution is carried on with 
less loss of effort. Their charges are apparently 
more in keeping with the facts that can be proved, 
there is less “bluffing,” and more accuracy in the 
initiation of prosecutions. 

It is very clear that the use of the information 
means a great saving in time. Surveys of criminal 
justice in New York and Illinois make it quite clear 
that one of the most serious causes of delay is the 
wait for grand jury action. In New York, for 
example, in 1926, the median time interval during 
which cases waited for the grand jury was twelve 
days in New York City, twenty-nine days in the 
six cities next in size and thirty-seven for the rural 
parts of the state. In Illinois the median wait was 
about fourteen days in Chicago, thirty days in the 
more populous counties and seventy-five in the 
more rural counties. Thus the fact is brought out 
that grand jury delay is quite considerable in the 
great cities where grand juries are sitting continu- 
ously and very considerable in rural counties where 
grand juries meet only a few days at the beginning 
of each court term. The delays on this account 
constitute the greatest of all factors contributing to 
“slow justice.” In Pennsylvania, for example, it 
takes fifty-six days to try the average criminal case, 
of which forty days are consumed by the wait for 
grand jury action. 

The data from information states shows a 
marked contrast. In Missouri only nine days are 
used by the prosecutor in filing the information in 
a total of forty for the entire trial of the case. In 
California the time is nine days for rural counties 
and eighteen for Los Angeles. In Michigan the 
time for rural counties was seventeen, and eight 
days in Detroit. Thus it may be concluded that the 
use of the information, while it does not greatly 
reduce the time required to dispose of the cases in 
the great cities when grand juries are in session 
constantly, vastly facilitates action in the non-urban 
jurisdictions. It is hardly necessary to point out 


that this delay, wholly unnecessary on grounds of 
substantial justice, results in the loss of many 
prosecutions that otherwise might be successful. 


¥ 


Delay means vast loss of efficiency and frequently 
a specific failure of justice. 

There finally remains to be considered the 
extent to which the prosecutor actually dominates 
grand jury action in the states where the grand 
jury is still used. It has been a commonly con- 
ceded fact that in the vast majority of cases the 
grand jury is a mere rubber stamp for the prose- 
cutor. To measure the extent to which this was 
true, my associate in this study, Professor Wayne 
L. Morse, secured the cooperation of 162 prosecu- 
tors in twenty-two of the twenty-four states still 
requiring the indictment. They kept a careful 
record of cases as they passed through the grand 
jury room, noting in each case (a) whether the 
case was initiated by the grand jury, (b) whether 
the action of the grand jury was in line with the 
opinion of the prosecutor. Thus for all practical 
purposes it is established that the prosecutor is the 
active originating agent in the initiation of the 
prosecution. He is likewise the dominant influence 
over their action in 95 per cent of all cases. The 
argument that he should in law be responsible, as 
well as in fact, is very strong. 

The evidence revealed by this study supports 
the contentions favorable to the information. To 
be sure there are many factors that condition the 
administration of criminal justice which cannot be 
subjected to statistical analysis. These make it 
necessary to avoid placing too much reliance upon 
such data. They constitute evidence rather than 
conclusive proof. But when all allowances have 
been made it is difficult to avoid the conclusion that 
the use of the information seems to be more effi- 
cient, economical and expeditious. 





New Jersey Court Tightens Bar Admission 


HE Supreme Court of New Jersey has amended 
Tits rules for admission to the Bar so as to im- 
pose more stringent requirements, according to a 
dispatch in the New York Times of February 15. 
The changes are now effective except as to candi- 
dates who have already presented their certificate 
of clerkship or have matriculated in an approved 
law school. 

One of the most important provisions in the 
changed rules is a preliminary educational require- 
ment that the candidate for admission must have 
graduated from a college or university approved 
by the State Board of Education, or have passed his 
final examination in such institution, or have suc- 
cessfully completed two full years of attendance 
and study at an approved college, at least three 
years before taking the Bar examination. It is fur- 
ther provided that the State Board of Bar Exam- 
iners must concur in the action of the Board of 
Education in approving an institution. The former 
academic requirement was much lighter. 

The rules further provide that before begin- 
ning an office clerkship every applicant must obtain 
a law student’s qualifying certificate from the State 
Board of Education and file it with the Clerk of the 
Supreme Court. Three full years of clerkship—a 
portion of which, not exceeding twenty-four months, 
may be spent attending an approved law school— 
will be necessary before permission to take the 
Bar examination is granted. 




















AN OBJECT LESSON IN SUBJECTIVE JUDGMENTS 





Civil War Legal fender Legislation Affords Unique Opportunity of Objectively Testing 
Effect of Act of Congress Free from Disturbing Factors — Opinions of Judges 
of the United States Supreme Court Contrasted with Gold Room Quota- 
tions of Greenback Values 


3y Bryant SMITH 
Professor in University of Texas Law School 8 


UCH is being said nowadays about introduc- 
ing into the study of political, social, and 
economic problems the objective methods 
that have produced such notable results in the phy- 
sical sciences. Granted the desirability of the ex- 
periment, two major obstacles have been observed, 
which, though to the over-cautious they may seem 
fatal, to more hopeful persons merely give warning 
against too extravagant expectations. One obstacle 
to objective methods which is peculiar to the social 
sciences, is that the scientist is himself an element 
in the phenomena which he observes. “We blend 
the subjective notions of which we are aware with 
the phenomena which we observe. We are 
in the position of a molecule that wished to com- 
prehend the properties of gases.” The other ob- 
stacle is that in the social sciences conditions may 
not be artificially varied for purposes of comparison 
and inference. They do not lend themselves to the 
isolating processes of laboratory experimentation. 
The objective method in the social sciences is con- 
fined in the main to prolonged observation of the 
slow and complicated processes of actual social life. 
It is believed that it may be interesting and it 
is hoped that it may not be without profit, to call 
attention to at least one instance in which the effec- 
tiveness of an act of Congress has been objectively 
tested with both of these factors almost if not quite 
eliminated. I refer to the Civil War legal tender 
legislation. In observing the effect of the legal 
tender provision, attention may be directed to three 
different times within a period of nine years after 
the law was passed. The first is the period from the 
issue of the greenbacks in 1862 to the close of the 
war. The second is in 1870 when the United States 
Supreme Court held that the clause which made 
them a legal tender was unconstitutional. The third 
is a little more than a year later when in 1871 the 
court reversed the former decision and held the 
legal tender clause constitutional. We shall thus 
have an opportunity, by virtue of these successive 
and contradictory decisions, to observe the green- 
backs first as a legal tender, then not a legal tender, 
then a legal tender again. For the effect of these 
successive changes in legal status on their value in 
gold, we may consult the day to day quotations of 
the gold-greenback ratio as given by the New York 
Gold Exchange, popularly known as the “Gold 
Room.” 
These observations, of course, for a number of 
reasons, cannot suggest a practicable method for 





1. Rueff, From the Physical to the Social Sciences, Pp. 104, 
105 (1929) 


testing in advance the effectiveness of contemplated 
legislation. In the first place, even in this instance 
the law unfortunately had to be passed before the 
demonstration could be made. In the second place, 
the Supreme Court decision and reversal, on such 
an issue and in such circumstances, stands alone as 
the only instance of the sort in our national experi- 
ence. Congress, it is true, could make the same 
contribution to such an experiment by successive 
enactment and repeal of the law, but Congress is 
properly not disposed thus to sport with such im- 
portant interests even for the sake of scientific in- 
vestigation. In the third place, we have the gold 
value in the instant case against which to measure 
the greenback fluctuations, and finally, the daily 
Gold Room quotations afford a device for objective 
measurements of these fluctuations which is not or- 
dinarily to be had. It may be worth while, there- 
fore, and ought certainly to be interesting, even 
though the set-up was casual and cannot be arti- 
fically reproduced, to compare the results of the 
experiment here recalled with the results in the 
same case of the usual methods of determination, 
that is by rationalized, logical or deductive fore- 
casts and conclusions; in other words, by subjec- 
tive judgments ordinarily incapable of being veri- 
fied. Even in the physical sciences there are limi- 
tations on the laboratory process. Men travel far 
to see an eclipse of the sun and the peculiar combi- 
nation of elements found in the legal tender experi- 
ences is indeed more rare than a solar eclipse. 

In making these suggested comparisons for the 
three periods between subjective conclusions and 
the objective results, opinions of the judges of the 
United States Supreme Court may as well serve 
for examples to contrast with the Gold Room quo- 
tations, their conclusions for the first period, be it 
noted, having been formed and expressed after the 
event. Mr. Chief Justice Chase, speaking for the 
majority of the court in holding the law unconsti- 
tutional, belittled the effect of the legal tender pro- 
vision. “It is denied, indeed, by eminent writers,” 
said he, “that the quality of legal tender adds any- 
thing at all to the credit or usefulness of govern- 
ment notes. No one will take the notes for 
more than they are worth. The price (of 
supplies or services) will rise in the ratio of the 
depreciation, and this is all that could happen if the 
notes were not made a legal tender.” The Chief 
Justice, however, though he cited the opinions of 
others to that effect, avoided taking as his own the 
unqualified position that the circulation of the pa- 
per was not promoted at all by its legal tender 
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quality; rather, he assumed that there was some 
degree of such promotion, minimized its extent, and 
took the position that whatever slight assistance 
the clause might have been in this respect, it was 
unimportant by contrast with its harmful effect in 
other particulars. His argument was largely de- 
ductive, to show what the legal tender clause in the 
nature of things could not have done, rather than 
empirical, to show that it actually had or had not 
done in the particular instance. For support of the 
proposition that “all the useful purposes of the 
notes would have been fully answered without mak- 
ing them a legal tender,” his only reference to what 
actually did happen was to the fact that the non- 
legal tender notes did not depreciate any more than 
those made a tender; but since the former were re- 
deemable in the legal tender notes, the comparison 
of course is not convincing. 

Mr. Justice Miller, on the other hand, was more 
pragmatic in his approach, and made generous ref- 
erence in his dissenting opinion to the actual bene- 
ficent effects of the legal tender clause. “A general 
collapse of credit, of payment, and of business, 
seemed inevitable,” said he, “faith in the ability of 
the government would have been destroyed, the re- 
bellion would have triumphed, the states would 
have been left divided, and the people impoverished. 
The national government would have perished and 
with it the Constitution : 

“That the legal tender act prev ented these dis- 
astrous results, and that the tender clause was 
necessary to prevent them, I entertain no doubt. 

“Tt furnished instantly a means of paying the 
soldiers in the field, and filled the coffers of the 
commissary and quartermaster. It stimu- 
lated trade, revived the drooping energies of the 
country, and restored confidence to the public mind. 

“The results are beyond dispute. No other ade- 
quate cause has ever been assigned for the revival 
of government credit, the renewed activity of trade 

” 


And so on. It is evident that the same preju- 
dices that colored the Congressional debate over the 
measure continued after the act was passed to bias 
opinions as to its effectiveness, a bias which even 
the judges of the United States Supreme Court did 
not escape. The evidence is rather persuasive from 
their opinions that the molecules were being be- 
fuddled by the gas of which they were a part. 

But even the objective and impersonal evi- 
dence is inconclusive for this the first of the three 
times for which comparisons are to be made. The 
Gold Room quotations showed that despite the 
legal tender clause the greenbacks did depreci- 
ate to only a little better than three dollars in paper 
for one dollar in gold. This fact, however, though 
a demonstration that the legal tender provision was 
not completely successful, is not decisive on the 
question whether it may not have contributed sub- 
stantially to the commercial utility of the paper. 
While one side pointed to the depreciation as evi- 
dence of the futility of legal tender, the other might 
urge that but for the legal tender quality the depre- 
ciation would have been greater still. 

But for the second point of observation and 
comparison, the objective evidence is more decisive 
and the judicial forecasts wholly at odds with the 
actual results. The judicial attitude may be illus- 


trated by the fact that after the Supreme Court had 
y I 





reached a decision in conference in the case of Hep- 
burn vs. Griswold, and about two weeks before the 
opinions were to be read and the decision made 
known to the public, Mr. Chief Justice Chase in- 
formed the Secretary of the Treasury, Mr. Geo. S. 
Boutwell, what the court’s decision would be. Such 
a disclosure was a judicial indiscretion, if not in- 
deed an impropriety, which the Chief Justice justi- 
fied by reason of his “apprehension of serious finan- 
cial difficulties” against which he felt the Secretary 
of the Treasury should be warned.? And it would 
seem that he well might be concerned for the re- 
sults. According to Mr. Justice Miller “thousands 
of millions of dollars” in debts contracted before the 
act had been paid in the legal tender notes, and ‘ 
great if not a larger amount” was then due under 
contracts made since the act in the expectation that 
the legal tenders would be valid payment. But the 
Chief Justice’s precaution, a precaution which 
would seem to betray some lack of confidence on 
his part in his judicial opinion that the legal tender 
clause was of little or no use, was proved in the 
event to have been unnecessary. During the week 
before the decision was announced, the daily maxi- 
mum and minimum quotations of the gold value of 
the greenbacks ran as follows :* 


High Low 
Monday, January 31, 1870... .sesccccsesvseecs 82.56 82.39 
Tuesday, February 1, 1870........ccccsceseces 82.56 82.39 
Wednesday, February 2, 1870................. 82.47 82.30 
Thursday, February 3, 1870. .......0000s000es% 82.82 82.39 
Proday, Pepruaty 4, 1670 ....6.02.0060 cccesccssas 83.07 82.82 
saturday, Fepratry 5, 187. oi... ccsvccescenes 82.99 82.64 
Sunday, February 6, 1870.........c606s000e08s «0% =a 
Monday, February 7 (Date decision announced) 82.99 82.56 


During the week following the announcement 
of the decision the daily quotations were as follows: 


High Low 
Tuesday, February 8, 1870...............eee0e- 82.99 82.64 
Wednesday, February 9, 1870...............06. 82.99 82.82 
Thursday, February 10, 1870................45. 83.07 82.82 
PEM, POUUETT 11, T8IO..6...o55csc0cc0ree2 ees 83.51 83.16 
SeUrGay, POOTGty IB, 1870. o.csicsccccscvessse 83.42 83.25 
Monday, February 14, 1870...............002- 83.68 83.42 
‘Tuceday, February 15, 1870.....0.00escsessccses 83.68 83.33 


As will be seen, the highest quotation for the 
gold value of a greenback dollar during the week 
preceding the announcemient was 82.99 and the low- 
est was 82.30, while during the week following the 
decision the highest was 83.51 and the lowest 82.56. 
Not only were the fluctuations no more than the or- 
dinary daily rise and fall independent of any extra- 
ordinary disturbing factor, but such small change as 
did occur was in the wrong direction for a response 
to the decision. The greenbacks were actually 
higher, though only fractionally so, after they were 
thus suddenly deprived of their legal tender 
quality.‘ 

Judicial opinion was equally divergent from 
actual results when a little more than a year later 
the court reversed Hepburn vs. Griswold and de- 
cided that the legal tender clause was constitu- 
tional. Despite the object lesson from the first de- 
cision, which at the time was more than a year old, 
the court approached the reversal decision under 
the same sort of delusion as to the importance of 
what it was about to do. It is a curious fact that 





2. Boutwell, enahaennte of Sixty Years in Public Affairs, 
Vol. 2, 209 (1902) 
3. Mitchell, Gold, Prices and Wages eit the Greenback Stand- 
ard: California University Publications, Vol. Table 1, p. 312 (1908). 
4. “The decision did not cause a pt in the finances of the 
country.” Boutwell op. cit. Vol. 2, p. 209. 
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not one of the five judges who wrote opinions in 
the second case, and not one of the lawyers who 
argued the issues before the court® made any refer- 
ence whatever to the failure of greenback values, as 
demonstrated above, to depreciate in the slightest 
degree on their being deprived of the legal tender 
quality, nor, indeed, has adequate use been made of 
this significant and highly relevant fact in discus- 
sions of the subject since that time. The minority 
of the court protested the injustice of a reversal to 
those who had accepted the former decision as final 
and made their contracts accordingly, while the ma- 
jority justified the unprecedented reversal on the 
tremendous importance of the question to the pub- 
lic. Mr. Justice Field who in dissenting urged that 
the clause impaired the obligation of contract, and 
Mr. Chief Justice Chase who, also dissenting, com- 
plained of its taking private property without due 
process of law, though they denied that it had any 
effect except for the purposes of dishonesty, ad- 
mitted, by these’ very arguments, that it had in 
some measure, even though for unworthy ends, con- 
tributed to the circulation of the greenbacks. It 
had been understood for some time both by the 
profession and by the business world that Hepburn 
vs. Griswold, consistently applied, would cover 
debts incurred after the law was enacted as well as 
before. And yet, Mr. Justice Strong, who wrote 
the opinion for the court, thought that if they 
should so hold, their decision “must cause, through- 
out the country, great business derangement, wide- 
spread distress, and the rankest injustice : 
Such must become the demand for gold to satisfy 
contracts that ruinous sacrifices, general distress, 
and bankruptcy may be expected. These conse- 
quences are too obvious to admit of question.” And 
without regard to which way the court should de- 
cide, Justice Strong thought that “It would be dif- 
ficult to estimate the consequences which must fol- 
low our decision. They will affect the entire busi- 
ness of the country.” 

3ut during the week before the second decision 
was announced, the daily high and low quotations 
were :° 

High Low 


ae ee.) ee 90.50 90.29 
TOES, FU BOs MO Boi sccccicencavecaswenn 90.29 90.09 
Wednesday, April 96, 1671.........00.00scsecsses 90.40 90.19 
0 RR ae. rear 90.40 89.99 
yl 7 reer rere 90.19 89.89 
Saturday, April 29, 1871.. 89.99 89.89 
ae ee: ee ee sae en 
Monday, May 1 (Date decision announced).... 89.99 89.69 


During the week following the decision: 
High Low 


Ree: Beet TORS, coc ctess avo dbeaepaawiing 89.99 89.79 
Weanesans, Mar B, 1071... ....ccovewssaadese 90.09 89.89 
ic a rrr rrr errr 90.09 89.99 
2...) me DER SL. reer rer 89.99 89.89 
a Ee ener re nr ere 90.09 89.89 
PE: EES: Fy BO las ss 60 s0sn0stesotexeineons — cance 
ae Oe ee. ae ee rr ree 90.09 89.89 


The highest for the week before was 90.50 and 
the lowest 89.89. The highest for the week follow- 
ing was 90.09 and the lowest 89.69. Again the fluc- 
tuations were no wider than from ordinary causes 
would occur from day to day and again also such 


5. In so far as the digests of these arguments, as given in the 
report of the case in 20 L. Ed. 288 et seq. would indicate. 
6. Mitchell, op. cit. at pp. 315, 316, 


change as did occur was in the wrong direction to 
be in response to the decision. 

The contrast is obvious. By deductive proc- 
esses, subjectively applied, the judges of the United 
States Supreme Court conclude that “serious finan- 
cial difficulties,” “great business derangement,” 
“widespread distress” will attend the court’s deci- 
sion as it goes the one way or the other, while by 
the the most objective and impersonal evidence 
that could possibly be had, neither decision had any 
effect at all even on the money market itself 
through which alone it would seem that it could 
affect the business of the country. 

It may be objected that the figures prove too 
much, and, indeed, it would seem that the legal 
tender clause must have had some effect, if not in 
the long run, at any rate when without warning it 
was so suddenly cancelled and then, likewise with- 
out warning, so suddenly restored. There was over 
$350,000,000.00 of the greenbacks in circulation.’ 
Each dollar at the time of Hepburn vs. Griswold 
was worth 83 cents in gold. Granted that persons 
ordinarily would raise the price of their goods or 
services to make up for the depreciation in the 
money with which they would be paid, a greenback 
dollar was nevertheless worth as much as a gold 
dollar for the purpose of paying an existing debt. 
The decision, therefore, took 17 cents from the debt- 
paying capacity of each of over 350,000,000 green- 
Lack dollars. At the time of the reversal 15 months 
later the greenback dollar was worth 90 cents in 
gold. This decision, therefore, added 10 cents to 
the debt-paying capacity of a 90-cent dollar, yet the 
gold-greenback ratio took no notice of either 
decision. 

As explanation, or partial explanation, of this 
indifference, a number of suggestions might be 
offered. It might be objected in the first place that 
the dates selected, the date in each case on which 
the court’s decision was officially announced, are 
not the significant dates for determining the effect 
of the decisions on the money market. The only 
other dates that occur to the writer that might, on 
any possible assumption, be significant are, with re- 
spect to the first case, Nov. 27, 1869, when the court 
reached a decision in conference,® and Jan. 31, 1870, 
when the court had first directed the opinion to be 
read,® and with respect to the second case, April 1, 
1870, when the court, as newly constituted, first de- 
cided to reopen the question.’® A different explana- 
tion might be given for each of these dates, but for 
our present purpose suffice it to say that at none 
of the times suggested, any more than at the times 
which we have chosen for the comparisons, were 
there any fluctuations that could be explained by 
reference to the Court’s action." 

In the second place, it might be urged that the 


7. White, Money and Banking, 5th ed, p. 152 (1914). 

8. Warren, The Supreme Court in United States History, Vol. 
3, p. 280 (1923). 

9. Ibid. p. 233. 

10. Ibid. p. 242. 

11. After the first of the three dates the greenbacks went up two 
dollars on the hundred, a wide variation, but in the wrong direction. 
After the second and third dates the variations were trivial, no more 
than would normally occur from day to day. The events occurring 
on the first two dates would ordinarily not be known outside the 
court, while that on the third date, ing official and of record, 
would be open to the public. And for the purpose of this discussion 
the third date would no doubt be more significant than the date when 
the reversal was actually announced, since the real doubt was whether 
or not the newly-constituted court would reopen the matter. If it did, 
there could be little doubt how the decision would go. But there 
was no more fluctuation on the date of the decision to reopen than on 
the date of the reversal. (Mitchell, op. cit. p. 312.) 
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first decision was understood when first announced, 
as seems to have been the case,’” to apply only to 
debts contracted before the law was passed, which 
after eight years would be of slight importance, and 
that the realization that the court’s reasoning would 
cover also debts contracted subsequent to the stat- 
ute, with the consequent adjustment in greenback- 
gold values, came about so gradually as not to be 
noticeable in the market quotations. But even as- 
suming that such would adequately explain the ab- 
sence of any break after the first decision, there was 
no such misunderstanding as to the effect of the re- 
versal to which the gold-greenback ratio was 
equally indifferent. 

In the third place, it may be that Hepburn vs. 
Griswold was not entirely unexpected. The valid- 
ity of the legal tender clause had been raised in 
question in Bronson vs. Rodes*® decided about a 
year before, but the court was able to avoid a deci- 
sion on the constitutional question on the ground 
that in the contract then in issue there was an ex- 
press provision for payment in gold and that where 
the parties had so agreed the stipulation would be 
enforced whether the legal tender law was constitu- 
tional or not. But though the court was thus able 
to defer a decision on the main question for an- 
other year, the opinions written in the case, both 
dissenting and concurring, disclose very clearly the 
direction in which the thoughts of the individual 
judges are running. Indeed, there is a forecast in 
these opinions of the identical line-up of the judges, 
each taking his position on the same side and ex- 
pressing the same opinion that he later expressed 
on the same question in Hepburn vs. Griswold." 
To the extent that the decision was foreseen, green- 
back values would of course have anticipated the 
result and by so much would have avoided any 
break when the decision was actually announced. 

But evidently the opinions in Bronson vs. 
Rodes, and their significance, did not become gener- 
ally known. On the eve of Hepburn vs. Griswold 
leading newspapers were at odds in their forecasts 
of what the decision would be. Even the Attorney 
General, as reported by Senator Hoar, his brother, 
received notice of the decision “with great astonish- 
ment and surprise.’”’® Foresight of the decision, 
therefore, at best could only partially explain the 
absence of any fluctuations when it was finally 
announced. 

In the fourth place, these contracts by credi- 
tors, stipulating expressly for payment in gold, 
might be cited as a factor that tended to minimize 
the effect of the decisions on greenback values. The 
writer has access to no authentic information on the 
extent to which such stipulations were made. Coun- 
sel in Bronson vs. Rodes said it was a “common 
practice . - in making contracts for long 
duration.””'® Obviously, to the extent that such stip- 
ulations were made, whatever it was, they would 
immunize the money market from the legal tender 
law. But it was not known until Bronson vs. Rodes 
that such a stipulation would be binding. For sev- 
enty-five years before the legal tender law, when 
only gold and silver were a legal tender, there had 

12. Warren, op. cit. p. 235. 
13 19 L. Ed. 141 (1869). 


14. For a more extended reference to the foreseeability of the 
decision, see the writer's comment in The American Historical Review, 


Vol. 34, p. 582 (1929). 
15. Autobiography of Geo. F. Hoar, p. 287 (1903), 
16. 19 L. Ed. 141, at p. 169. 


been little or no occasion to make such stipula- 
tions.‘7 After that law was passed, it would seem 
that some time would elapse before resort to such 
precautions against depreciation of the greenbacks 
would become general, especially in view of the 
doubtful validity of the stipulation, which, though 
ultimately sustained, was sustained by a divided 
court, and prior to the Supreme Court decision had 
been held invalid by a number of state courts, in- 
deed, according to Mr. Justice Miller, by all the 
state courts that had passed upon the question.*® 
Moreover, after Hepburn vs. Griswold, when ac- 
cording to the United States Supreme Court the 
legal tender clause was unconstitutional, there 
would be no occasion to make such stipulations ex- 
cept on the assumption that that case would be 
overruled, an assumption which it is true many did 
make but which was then supported by no prece- 
dent. It would seem, therefore, that these stipula- 
tions, though no doubt a substantial factor in sav- 
ing the greenbacks from depreciation and prevent- 
ing their appreciation in response to the successive 
decisions of the court, could at best only partially 
explain their complete immunity to those decisions. 

It also appears as a further possible factor in 
explaining the actual results, that a large and influ- 
ential element in the country was unwilling to ac- 
cept the first decision as final. Debtor interests 
paid their obligations in coin with a reservation 
that the difference between the coin and the note 
values be refunded to them in the event Hepburn 
vs. Griswold should be reversed.'® “The great finan- 
ciers did not believe that the legal tender quality 
would really be destroyed.”*° An article in the 
American Law Register opened with the statement 
that Hepburn vs. Griswold was “now the law of 
land, subject to the reconsideration of the Supreme 
Court of the United States” and that, as such, it “must 
await the final determination of that tribunal.’** Five 
members of the court itself, Justices Miller, Swayne 
and Davis and the two new judges, Strong and 
Bradley, in a private statement signed April 30, 
but not published until years afterward, said that 
the decision in Hepburn vs. Griswold “has not been 
received by the profession or by the public as con- 
clusive of the matter. If it is ever to be reconsid- 
ered, a thing which we deem inevitable, the best 
interests of all concerned demand that it 
be done at the earliest practicable moment : 
and in the final judgment of the court, whatever it 
may be, we are satisfied there will be acqui- 
esence.”*?. There was a marked indisposition to 
treat the case as final. 

But this sober after-thought, while it might 
prepare the country for the second decision and 
might lead to a recovery from the first, could hardly 
explain the want of any break as an immediate con- 
sequence of such a momentous decision taking such 
a high percentage from the debt-paying capacity of 
so large a part of the currency then in circulation. 

Other circumstances perhaps might be sug- 
gested by way of a mitigation of the effects of the 

17. Unless it were to stipulate against state bank notes, which 
of course were never a legal tender. See Mr. Justice Miller’s dissent 
in Bronson v. Rodes, supra, at p. _ 

18. 19 L. Ed. 141 at p. 14 


19. Schuckers, 
69 N. 
20. 


Life of hae P. 
Y. 638 (1874). 
A. B. Hart, Life of Chase, American Statesman Series, Vol. 
28, pp. 398, 399. 
21. Vol. 10, p. 73. 


Chase, p. 261; Doll v. Earle, 


Italics the present writer’s. 
Italics 


22. Miscellaneous Writings of Joseph P. Bradley, p. 74. 
the present writer’s. 
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court’s decisions. But it is not necessary to know 
the complete or even an approximately correct ex- 
planation of the indifference of the gold-greenback 
ratio to the comings and goings of the legal tender 
quality. The facts may as well be referred to the 
economists as a conundrum for them to solve. 
Whatever the explanation may be, whether each of 
those already suggested may not have had a share 
and if so in what degree, and whether still other 
factors may not have contributed, or, whether, on 
the other hand, without any of these mitigating fac- 
tors the legal tender quality would still have had no 
effect, need not be decided here. Whatever the solu- 
tion, the significant fact remains that the judges 
of the United States Supreme Court, forming their 
opinions as other men do by resort to logical, de- 
ductive, and rationalizing processes, biased inevit- 
ably as other men are by their own peculiar preju- 


dices and individual leanings, in considering the 
effect of their decisions to deny or to restore to the 
greenbacks the legal tender quality, talk, some of 
them, in terms of confiscation and gross injustice, 
others in milder terms of doubtful utility and dis- 
proportionate harm, still others speak of a revival 
of the drooping energies of the country, renewed 
activity in trade, while the impersonal Gold Room, 
taking due and objective notice of all relevant facts, 
confounds these conclusions of the subjective pro- 
cess by registering a zero of response to the judges’ 
action, either the one way or the other. In the field 
of law, as in the field of the social sciences in gen- 
eral, forecasts and conclusions for the most part are 
subjectively determined. Perhaps in general there 
is no other way. But may it not be that sometimes 
there is? 
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OR the past several years much effort has been 

expended by the larger law schools in develop- 

ing research programs. The founding of the 
Johns Hopkins Institute of Law, devoted exclusively 
to research, marks the most advanced step in this 
direction. These efforts have been followed with 
great interest by the profession. But the training 
of undergraduate law students and the undergradu- 
ate curriculum have been but slightly altered by 
these research programs either in subject matter or 
in the teaching methods employed. In fact, the 
modern law school undergraduate curriculum has 
followed a single pattern with slight variations for 
the last thirty years or more.’ It has therefore bcen 
with great hesitance that Northwestern University 
Law School has formulated and put into operation 
a program of legal training which breaks so de- 
cisively with the traditional curriculum and the 
teaching methods employed in its support. A brief 
outline of this development indicates how it differs 
from the current program. 

The curriculum of this new development is in 
two divisions. The first is a formal class room 
period of two years. The second is a period vary- 

1. In an interesting article published since this article was written, 
Professor Roscoe Turner on the same general point says: “As a matter 
of fact, the curriculum which was marked out at this time (about 
sixty years ago) has remained almost without significant change until 
recently—a tribute to the workmanship of the founders of the sys- 
tem, if you will, or a commentary on the intellectual lag of the lawyer, 
if you prefer.” Professor Turner makes suggestions for an undergradu- 
ate curriculum which in many respects supports the program here out- 


lined. Changing Objectives in Legal Education, 40 Yale Law Journal 
576 (1931.) 


ing from one to two years devoted to laboratory 
studies developed for the individual student. 


Formal Class Room Period 


The reduction of the formal class room period 
of study from three to two years has been due 
largely to the rapidly diminishing returns gotten 
by a third or fourth year law student who had al- 
ready spent six collegiate years in the formal class 
room. Also, to the immature power of the student 
upon graduation, for dealing with the ordinary cur- 
rent legal problems, and the lack of originality both 
in thought and form of expression in his written 
exposition. The change has required three rather 
radical inventions and innovations: (1) The de- 
signing of two courses in what may be called the 
organization, structure and functions of govern- 
ment and of business for first year students; (2) 
the re-classification and re-alignment of materials 
throughout the entire curriculum to take the place 
of the inadequately classified and fragmentary ma- 
terials which have been the result of the period of 
conquest and exploitation incident to the growth 
of the case book; (3) the perfection of a study and 
teaching technic which brings under focus the oper- 
ations of the processes of government in their en- 
tirety, and especially so with respect to the judicial 
process, to take the place of the current doctrinal 
technic which emphasizes out of all proportion to 
their importance the mere doctrinal devices, rules 
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and formulas which are employed in making the 
processes of government effectual. 


First Year Curriculum 


The first year in law school is doubtless the 
most important year of the law student’s training. 
A curriculum which gives him a fair opportunity 
to understand what he is about and to make a good 
beginning is desirable. Under the ordinary curricu- 
lum, designed in a day when the judicial process 
was of overwhelming importance in government 
and when the study of the administrative and legis- 
lative processes was thought to be unworthy of law 
school attention, the student is introduced at once 
to the intricate workings of the judicial process in 
terms of doctrines, rules, theories, etc., primarily 


as employed by the appellate courts. On these are . 


placed the overwhelming emphasis, both of the 
compiler of the materials and of the class recitation. 
Many a student is half way through his training 
period before he realizes, even if then, how his 
studies are related to the handling of the affairs 
which come to a lawyer in his office or to a judge 
or other official of government. The defect in 
such a method of instructional attack has been 
voiced at some period in every law school, and the 
attempt has been made repeatedly to remedy it by 
devising some one course, as for instance, “Ele- 
mentary Law,” “An Introduction to the Study of 
Law,” or a series of general lectures of one sort 
or another, by which the student would be made 
familiar with all the great rotunda of the legal 
edifice, while the teachers in all other subjects could 
proceed without conscientious qualms to examine 
with the utmost meticulousness the niceties of re- 
fined legal doctrines. 

How the difficulties of beginning the study of 
law are met may be only briefly stated. In general, 
the first year curriculum is designed to give the 
student a comprehensive view of the field of law— 
first, the organization, structure and functions of 
government, national, state and local, through 
which the power of legal control is generated and 
put into operation; second, the organization, struc- 
ture and functions of the more important agencies 
of business through which the activities of men are 
carried on and upon and against which legal con- 
trol is brought to bear; third, the development and 
operation of the judicial process through which 
most frequently the power of government is made 
effective in the specific case; fourth, the language 
facilities—vocabulary of words and concepts— 
which are employed by those who are charged with 
handling and controlling the power of government 
in the operation of its several processes. 

(1) Constitutional Government. The first is 
done by study of materials aligned under the title 
of Constitutional Government. These materials 
cover much of the ground covered by the usual 
course in Constitutional Law, which is ordinarily 
found in the second or third year of a curriculum, 
but they also cover much more that is omitted in the 
conventional course. Any omitted materials are 
allocated to other subject matters which fall in 
later years. From this arrangement of materials 
the student gets an understanding of the concept 
of government in its entirety and the intricacies of 
its structure, machinery, and processes. The stu- 


dent fresh from college is probably better prepared 
for this subject matter than for any other legal 
study. There is no good reason why it should not 
come in the first year. Incidentally, it also meets a 
wide demand of the profession for a thorough study 
of both national and state constitutions. 

(2) Agencies of Business. The Organization, 
structure and functions of the agencies of business 
and business machinery, such as agents, partner- 
ships in their various forms, corporations, trusts, 
federations, etc., are developed by materials much 
in the same fashion as the study in Government. 
Instead of waiting until the second and third years 
for the student to catch a glimpse of this subject 
matter through the niceties of the doctrines devel- 
oped in the courses on Agency, Partnership and 
Corporation, he is introduced to the larger aspects 
of these and closely related subjects, as a basic 
study necessary for his understanding of the niceties 
in a large group of subjects to be reached at a later 
stage of his development. Heretofore, law schools 
have seemingly assumed that the college student 
knew all concerning the machinery of the business 
world upon which law operates which was neces- 
sary for him to know as a basis of law study. Asa 
matter of fact, business organization and structure, 
its methods and devices for carrying on its number- 
less activities, are as intricate as government itself 
and are generally unknown to the average citizen, 
much less to the student who has just finished col- 
lege. In order to understand the operations of gov- 
ernment upon business activities, it is believed 
necessary for the student to understand something 
also of the operation of business. First year law 
students are capable of dealing with the materials 
employed to develop this subject matter and 
through it gain a fair understanding of what courts 
are about in subjecting business transactions to 
their nicely adjusted legal doctrines. 

(3) The Judicial Process. The judicial process, 
as the most dependable and most frequently em- 
ployed agency of government, is still given first 
place in the curriculum. Four courses are given to 
it. First, a course is designed to show the growth 
of the judicial process through the common law 
actions and the development of the jurisdiction of 
the courts of equity and equitable remedies. This is 
a combination of courses normally found separately 
given. Here legal history is at a premium. Next, 
detailed studies of the operations of the judicial 
process are provided in the three important sub- 
ject matters of Contracts, Torts, and Criminal Law 
Administration. These three courses are each much 
broader than the orthodox courses which deal with 
such subject matters. Instead of emphasizing al- 
most exclusively the so-called substantive doctrines 
and rules of law as is done generally, the differences 
between procedure and substantive law, if there are 
any, are ignored and the judicial process is studied 
in its entirety along two main lines of inquiry. 
First, how the judicial process deals with the par- 
ticular case, and why it was dealt with one way 
rather than some other. The first inquiry neces- 
sarily involves a very patient examination of the 
various doctrines, theories, rules and formulas 
which courts employ in poising questions for their 
judgment and in articulating their judgments after 
they have been passed. The second line of inquiry 
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forces into the foreground the factors which move 
courts to judgment. Each line of inquiry but 
effectively bolsters the other. Moreover, it is be- 
lieved that they afford a better method for grasping 
the intellectual devices which courts employ in 
making their judgments than does the orthodox 
doctrinal case book itself. And in addition, the 
student is brought face to face with the fact, nor- 
mally submerged in the traditional case book, that 
there are factors outside of the rules of law which 
control the judgments of courts. In brief, it is 
thought that-under this method of instruction the 
student soon comes to feel that the judicial process 
is but one of the agencies of government for deal- 
ing with the numerous everyday situations which 
arise in human affairs, and that judges and courts 
and juries and rules and formulas and doctrines are 
but the machinery which is employed to get the 
results that government should give. The study of 
law thus becomes a study of the power of society 
made effective through courts and their attendant 
agencies in dealing with the adjustment of human 
affairs. 

(4) Language Facilities. Finally, a general 
survey of the language facilities used in all courses 
is provided to give the student from the very be- 
ginning a working vocabulary and catalog of con- 
cepts. This early familarity with legal terms and 
concepts over the whole range of his studies enables 
him to build up from day to day his power to use 
them, and thereby encourages a continuous process 
of enlarging and correcting the notions about them 
which he obtains when he first meets them. This 
first survey is further accentuated by the acquaint- 
ance given the student with the library sources, the 
methods of employing the library tools which a 
lawyer must use, and the uses of legal literature in 
general. In brief, the curriculum is designed to give 
the major emphasis to the matter believed of most 
importance for the law student to meet and master 
at the beginning. 


Second Year Curriculum 


The second year studies follow the same pat- 
terns as those of the first, except in more cumulative 
detail. Procedure, Property, Commercial Law, 
Public Law, Family Law, Industrial Law, Land 
Contracts, etc., all appear in the curriculum and 
are represented more fully than heretofore by virtue 
of the facility which the study of the judicial proc- 
ess as a whole with respect to the particular type 
of case permits, as opposed to purely doctrinal lines 
of classification. This alignment is only begun, 
but it has gone far enough to warrant the belief 
that when completed the student in two years will 
be able to get a better understanding of the entire 
field of law, as well as a better grasp of the func- 
tions of legal doctrines in the processes of gov- 
ernment, than he has heretofore gotten. In both 
years the case book materials as_re-classified 
and re-aligned are supplemented by readings, 
laboratory research, and in case of the best de- 
veloped students, the preparation of notes for the 
legal publications is begun. 

The Profession of the Bar. A course of wide 
interest has been developed for the second year 
cirriculum to meet the demands of the profession 


for the teaching of legal ethics. It is called “The 
Profession of the Bar.” It is woven out of three 
main strands: (1) Great personalities of the pro- 
fession; (2) a wide selection of legal literature out- 
side of the formal books of the law; and (3) the 
machinery adopted for professional autonomy, viz., 
admission to the bar and the matter of discipline. 
These three points of view give an understanding 
of the evolution of the legal profession which adds 
much to the other studies of the student and equips 
him to become a valuable member of his bar or- 
ganization from the time he is graduated, especially 
in view of the current period of professional de- 
velopment towards bar integration and responsi- 
bility. It quickly appears that the employment of 
canons of conduct and like means of encouraging 
ethical practices are but devices of a late period 
of the bar’s development and constitute but a de- 
tail of a much larger study. The study is one of 
the most fascinating in the curriculum. 


Period of Laboratory Studies 


The period of laboratory studies, following the 
formal class room period, with a program developed 
for the individual student is a complete departure 
for undergraduate law training. Even in graduate 
studies such a method has been only partially at- 
tempted. This period will be for one or two years 
depending upon whether the student is a three or 
four year student. The present student body is 
about equally divided, with a tendency towards the 
four year program as the more desirable. In this 
period the whole curriculum is open to the student. 
But he will be compelled to concentrate upon the 
two or three fields which will best prepare him for 
what he hopes to become his major interest. If, 
for instance, he prefers the general practice and 
litigation, he will choose in the first instance the 
field of law administration, i.e., court organization, 
pleading, evidence, trial and appellate procedure, 
clinic work, those branches of public law in which 
administrative officials have such wide leeway. If 
he chooses the field of commercial law, he will put 
first such subjects as corporate finance and re- 
organization, security transactions, banking, cor- 
porate suretyship, taxation, and doubtless such 
branches as public utilities, insurance, and the like. 
Whatever may be the choice of the student in any 
field, he will be guided by the advice of a group of 
instructors whose function it will be to study the 
needs of the particular student and then to super- 
vise his efforts. 

Method of Work 


The method of work requires several steps. 
The first is the selection of problems of suffi- 
cient significance to require study cutting through 
many subjec: matters. Aside from the difficult 
stages in every one of the numerous problems con- 
stantly recurring in every segment of any legal sub- 
ject that are familiar to the teachers of such subject 
matter, there are constantly arising current prob- 
lems which require a complete restudy of all that 
has gone before. These current problems offer an 
ever renewed supply of questions for fresh study. 
These can be utilized to the greatest advantage be- 
cause of the intense interest they generate in the 
student. For example, in the field of public law, 
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the metropolitan area of Chicago furnishes an in- 
exhaustible supply—problems in taxation, in re- 
organization and consolidation of political districts, 
refunding bonded indebtedness, public utilities, 
court organization and procedure, and in fact prac- 
tically every that would 
normally arise in practice true as to 
real estate development, business failures, banking, 
securi 


question of public law 
ame 158 
marketing, industrial problems, credits and 
ties, and every other subject th 
The student teacher 
difficulty in formulating interesti1 
of the efforts of both 

The second step is more difficult, but it offers 
more towards developing the student’s insight into 
the world at tions of 
mental processes than any step in his train 


at can be imagined. 
corps can have no great 
g subjects worthy 


and 


the exa 
othe 


large and govern- 


ing. This step requires the student to mobilize the 
data which will enable him to pass an intelligent 


judgment on his problems. This requires field in 
vestigation, inquiries of business men, lawyers, the 
documents of 


The student is here given the appre 


search of records, the examination of 


all characters. 


ciation of the concreteness that every question in 
dispute, whether before a court or in a lawyer's 
office must and does assume. The importance of 


fact assembling and analysis is of equal significance 
with that of authoritative discussion by courts or 
legal writers, of which he has heard so much during 
his first In fact, the utilization of 
pertinent authorities is wholly dependent upon ade 
quate fact development But the 
mobilization of legal literature is not unimportant 


two vears 


ind analysis 


and that is the student’s next step, and here the 
attack upon a library thousands of volumes takes 
on a meaning that is never appreciated from any 


other approach. 

The next step is the development of a 
analysis and acceptable solution of 
this point his power of 
material, and of acceptable 
the test that ultimately makes e 
tween lawyers. The final step cor f meeting 
the criticisms of instructors and fellow students and 
the revisions for final 
lication 

No amount of descriptive effort can fully state 
the exactions of such a process of study or ade 
quately emphasize its value. One difficult piece of 
work well done is worth any course on any subject 
in which the teacher must play the leading role 
What one or two years of such work will 
maturing the student's powers can only be guessed 
There are no limitations upon the means at the 
command of either student or teacher for making 
such work interesting and successful 
work, and the most effective met] 
if in fact there be other 

The success of this 
staff of instructors 
and capacity to direct with understanding the early 
creative efforts of the student. Probably no two 
students should be subjected to exactly ‘the 
treatment. Training the lawyer is no less a per 
sonal matter and requires no less time and skill than 
the training of students in any other of the higher 
levels of intellectual 
best in large groups 


written 
his problem. At 
of utilization of his 
put to 
difference | 


analysis, 
expression 


the 


are 


sists 


submission, and perhaps pub 


do in 


It is creative 
il of education, 
any 
nethod depends upon a 


sufficient number, patience, 


same 


done 
ot mean that there 


activity It cannot be 


This does 
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may not be formal classes, lectures, text studi 
etc., in the third and fourth years. An ne or al 
such methods not only may, but proba vill be 


utilized in some combination in practically ever 
major study of these years. Subject matters difte: 
as do students. Rigid formulas and st rdizat 
have little space here But the overwhelming 
emphasis will be primarily upon the student's 
ing his own work. The aids of whatever sort 


receives from the teacher will be those that seer 


best adapted to the development of the studer 


power, and in this connection it may be repeat 
that the emphasis is upon training as opposed t 
research. The training of the lawyer is the ol 


pective ; methods of formal study, research, or wha 
nots, are merely incidental. The graduate progran 
; 


makes provision for those who desire to pursu 


research as an end in itself. 


The success of such work requires the outlet 
furnished by the several publications fostered | 
the school, but they in turn are enriched in the 

(Continued on Page 322) 
STATEMENT OF THE OWNERSHIP, MANAG 
CIRCULATION, ETC., REQUIRED BY H 
OF CONGRESS OF AUGUST 24 } 
Of American Bar Association Journal, pu monthly at 
Chicago, Illinois, for April 1, 1931 
State of Illinois, I ss, 
County of Cook. 
Before me, a notary public in and for the State a ty 
] } } y 


aforesaid, personally appeared Joseph R. Taylor, who, havi 
been duly sworn according to law, deposes and sa at | 
the Business Manager of the American Bar Association 
nal, and that the following is, to the best of | knowl 
[ statement of the ownership, management (a! 
the circulation), etc., of the ai l 

shown in the above caption, requ 





and belief, a true 
if a daily paper, 
cation for the date 


Act of August 24, 1912, embodied in section 411, Postal 
and Regulations, printed on the reverse of this forn wit 

1. That the names and addresses of the pul er, editor 
managing editor, and business managers are 

Publisher—American Bar Association, William P. Ma 
Cracken, Jr., Sec’y., 1140 N. Dearborn St., Cl 

Editor-in-Chiefi—Edgar B. Tolman, 30 N a Salle St 
Chicago. 

Managing Edit Joseph R. Taylor, 1140 N earbort 
St., Chicag« 

Business Manager—Joseph R. Taylor, 1140 N. De 
St., Chicago, 

2. That the owner is: American Bar Ass ation, Charle 
\. Boston, President, 15 Broad St., New York Cit Willian 
P. MacCracken, Jr., Secretary, 1140 N. Dearborn St., ¢ ag 
John H. Voorhees, Treasurer, Bailey-Glidden Build S 
Falls, South Daktota. 

3. That the known bondholders, mortgagees tl 
security holders owning or holding 1 per cent or mort tota 
amount of bonds, mortgages, or other securiti ! Phere 
are none, 

1. That the two paragraphs next above, giv s 
f the owners, stockholders, and security holders, if at c 
tain not only the list of stockholders and security holders 
they appear upon the books of the company but ses 
where the stockholder or security holder appears upon the 
books of the company as trustee or in any other fiduciary rel 
tion, the name of the person or corporation tor whom su 
trustee is acting, is given; also that the said two paragrapl 
contain statements embracing affiant’s full knowledge and be 
lief as to the circumstances and conditions under which stoc} 
holders and security holders who do not appear u the 
{ the company as trustees, hold stock and sect es aca 


at of a bona fide owner; and this afhant 
at any other person, ass 
indirect in the said s 





ity other than th 
no reason to believe thé 


poration has any interest direct or 
bonds, or other securities than as so stated by 
Joseph R. Taylor, Bus. Mer 
worn t and subscribed before me this let iy f Mar 
1931 
My commission expires January 18, 1934 











Prison Legislation in 1930 


By E. Stace Waitin, Pu. D. 





Ci ; recutive Council National 
HE prison les ition enacted in 1930 was the 
ie forward king in many years. The 
riots and bloodshed which occurred during 
29 and 1930 focu public attention on the prison 
nd brought a general realization that the old insti- 
is and Is ere wholly inadequate 
that th elfare demanded more pro 
essive prisons 
I AL LEGISLATION 
The Federal legislation is outstanding and ap- 
ies modern met ls to effect a long needed re- 
rganization of the [federal prison system, which 
is, Topsy-like ist growed” till it is, by 1930, 
ten times as big t was in 1910. Congress ac- 
cepted the prograr submitted by the Attorney 
General, thereby putting into motion machinery 
hich should re e overcrowding in the Federal 
isons and devel them to the point where they 
1av become effective agents in the rehabilitation of 
he prisoners 
Administration 
\dministrat f the system is centralized in 
Bureau of Priso in the Department of Justice, 
t the head of which is a Director appointed by and 
lirectly responsi to the Attorney General. (Pub- 
218). The Bureau takes the place of the former 
Superintendent of Prisons. The Attorney General 
is thus given an adequate means of making effective 
his control over treatment of prisoners, and re- 
sponsibility for mistakes may be fairly brought 
home to hin The Act gives wide scope to the 
ictivities of the bureau in which is vested the es- 
tablishment and duct of industries, farms and 
other activities e classification of the inmates, 
provision for their proper treatment, care, rehabili- 
tation and reformation. An important factor in the 
levelopment of an efficient prison system is the 
power of flexible transfer which is applied generally. 
Public 218) [he Attorney General is given the 
power to order the transfer of any person held 
inder authorit iny United States statute from 
yne institution nother if in his judgment it shall 
be for the well ng of the prisoner or relieve over- 
crowded or unhealthful conditions in the institu- 
tion where such isoner is confined. The same 
principle is recognized in a special case by Public 
188, which removes the age limit of thirty years of 
vale first-termers ho may be confined at the 
United States Industrial Reformatory at Chilli- 
cothe, Ohio, and ntinues the old law which pro- 
ides that it shall be sufficient for the courts to sen- 
tence these offenders to imprisonment in a peniten- 
iary without spe ng the particular penitentiary, 
which shall be d rnated by the Attorney General. 


DEPARTMENT OF CURRENT LEGISLATION 














































Committee on Prisons and Prison Labor 


The principle illustrated in these two acts is sum- 
marized in a statement of another statute, Public 
270, establishing two new prisons: 

“It is hereby declared to be the policy of the Congress 
that the said institutions be so planned and limited in size 
as to facilitate the development of an integrated Federal 
penal and correctional system which will assure the proper 
classification and segregation of Federal prisoners accord- 
ing to their character, the nature of the crime they have 
committed, their mental condition, and such other factors 
as should be taken into consideration in providing an indi- 
vidualized system of discipline, care, and treatment of the 
persons committed to such institutions.” 

The new prisons are to be located on sites of 
one thousand acres each. One of these institutions 
is to be located west of the Mississippi River and is 
to be of the reformatory type for young offenders. ii 
The other is to be located in the northeastern sec- 
tion of the country and is to be for the incarcera 
tion of adult male prisoners sentenced to terms of 
imprisonment for more than one year. ; 


Parole of Prisoners 


The growing importance of the extra-mural 
treatment of prisoners is apparent in Public 202. 
which deals with parole, and in Public 310, extend- ' 
ing and bettering the probation system of the ° 
United States courts other than those of the Dis- i i 
trict of Columbia. Public 202, which established a 
Federal Board of Parole, is an important change : 
from the old system, toward a greater centralization 

) 
: 
) 





and specialization of the function. The Board es- 
tablished by the act is composed of three members, 
appointed by the Attorney General, each of whom 
is to receive a salary of $7,500 a year. Formerly 
the function of parole was exercised locally in each 
prison under a board composed of the warden and 
physician of the institution, with the Superintendent 
of Prisons as a member of each board, to give a 
degree of uniformity over the country in parole 
practice.. With the applications for parole approxi- 
mately 9,000 a year from widely scattered Federal 
institutions and his other duties, it was obvious 
that the Superintendent could not effectively as- 
sure uniformity in parole practice, and if there was 
to be a central control, a new organ had to be set 
up. The act complies with a recommendation made 
by the Department of Justice as early as 1911, that 
parole should be divorced from the administration 
of particular institutions to avoid any charge of 
partiality and to ensure the treatment of all cases ; 
upon an even basis. Under this law a complete re- 
vision of the administration of the federal parole 
system is made possible. 

Congress, by Public 310, endeavors to over- 
come the deficiencies in the probation system which 
were blatant, as only one probation officer was 


nes 


303 











304 





provided for each Judicial District, so that his work 
was purely perfunctory. The Attorney General is 
now empowered to appoint more than one officer in 
cases where he deems it necessary and in Districts 
where there is more than one such officer, a head 
probation officer may be appointed; and further, he 
may require probation officers to perform such 
duties in regard to paroled prisoners as he may 
request. Another provision in this act requires the 
Attorney to formulate general rules for 
probation make recommendations to 
Judges, prescribe forms of statistics to be kept by 
probation officers and to include a statement of the 
operation of the probation system in his Annual 
Report. 


General 
othcers, 


Employment of Prisoners 


Public 271 charges the Attorney General with 
the duty of providing employment for the inmates 
of Federal penal and correctional institutions. He 
is authorized to make the services of such inmates 
available to the heads of the several departments of 
the Government for repairing roads being built 
exclusively by the United States, for clearing, main- 
taining and reforesting public lands, building levees, 
or constructing or repairing any other public ways 
financed wholly or principally 
and furthermore, in the pro 


or works which ar¢ 
by the United States; 
duction of commodities for prison use and for sale 
to Government departinents and agencies. The Act 
expressly provides that competition with private 
industries and free labor must be reduced to a 
minimum and curtailment of work in arsenals, navy 
yards, and other governmental workshops must not 
be caused by the employment of such inmates. 

In the selection of industries, the Attorney 
General is instructed to provide the maximum op- 
portunity for the inmates to acquire a knowledge 
and skill in trades and occupations which will en- 
able them to earn a livelihood upon release. 

The working capital funds which had pre 
viously been established for the textile mill at the 
Atlanta penitentiary and the shoe factory at 
Leavenworth penitentiary are consolidated into a 
prison industries working capital fund which is to 
be available for carrying on industrial enterprises 
at any of the several penal and correctional institu 
tions, heretofore hereafter established. This 
fund may be used for the purchase, repair or re- 
placement of industrial machinery or equipment, 
the purchase of raw materials, the compensation of 
inmates employed in any industry under rules pro- 
mulgated from time to time by the Attorney Gen 
eral, and for the salaries of civilian officers and the 
erection, maintenance and repair of industrial build- 


or 


ings. 

Compensation to inmates may be allowed by 
the Attorney General as in the previous laws estab- 
lishing industries at Atlanta and Leavenworth 
prisons. That this power has been effectively 
exercised appears from the Attorney General’s re 
port for the fiscal period ending June 30, 1930 that 
900 inmates were employed in the cotton duck mill 
at Atlanta who earned a total bonus of $142,507.75, 
or an average of $13.19 per month for each man em 
ployed ; that 500 inmates were employed in the shoe 
factory at Leavenworth receiving as “bonus” $39, 
703.57, or an man of $6.61 per month: 
and that 50 inmates were employe the broom 


average per 


in 
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factory at this prison receiving $4,747.68, 
average per man of $7.91 per month 
The several Federal departments and 


all 


States are r 


pendent establishments and other Gover 


institutions of the United 


purchase the products of the prison industries wl 


meet their needs, I 

current market prices, any dispute as to price 
ity, suitability or character of the product 
arbitrated by a board consisting of the Com] 
General of the United States, 
Supplies of the General Supply Committe: 


the 


Chief of the United States Bureau of Efficien 


their representatives. 


Commutation of sentence for good condu 


provided for prisoners engaged in indust 


exceed three days per month for the first 
any part thereof and five days per mont 
ceeding years. 

The generally accepted principle 


should be kept at work appears als n Publi 
establishing a hospital for defective dé uen 
that any United States department or establishn 


is required to purchase at current market pric 
products of the farms and industries whic! 
torney General is authorized 
employment of inmates, providing that the 
specifications of the purchasing 
met by the products. 





to establish 








dey 


The Health of Prisoners 


A very interesting development of inter-rela 


between departments and a wide increase 


function of the Public Health Service in its fur 
of treating the sick as opposed to its sanitar 





action, is contained in Publ 

the Public Health Ser 

medical work of Federal ; 
of the Attorney Gener 


preventive 
which makes 
sible for the 
Upon request 


Surgeon General is required to detail regular an 


reserve commissioned officers, 
assistant surgeons and other employees for th 


pose of supervising and furnishing medic 


pharmax sts, 


at prices which shall not e: 


Superintende1 


chiatric and other technical and scientific service 


’ 


to the Federal penal and correction 
The cost of this service is to be paid fro! ipp! 
tions of the Public Health Service and rein 


from appropriations of the Department of Ju 


The mental health of prisoners is a basis for 
201, which authorizes the Attorney General 
up a hospital for defective delinquer ts t] 
industries and other activities in connectio1 
and which provides a definite procedure as 


fer, re-transfer, discharge or expiration of se1 
and commutation of time as affected | SI 
tion. 


STATE LEGISLATION 


New York State, which had witnessed the seri 


ous prison riots in 1929, saw steps taken t 
the development of its prison system which 


would 


have been deemed impossible had not the serious 
ness of the prison situation been impressed the 
Legislature and the people of the State 
Parole 
\ Board of Parole was established C. 824 
in the executive department, to consist of three 
embers appointed by the Governor, for tern 















ber receives a salary of $12,- 
nay not engage in any other 
fession or business. An executive officer is pro- 
led at a salary $9,000, a chief parole officer at 
000, three case supervisors at $4,000 each, an em- 

yment direct $4,000, and a staff of parole 

ficers at $3,000 per year, sufficient in number so 
at no time shall any one officer be required to 


pervise more than /)5 persons 


years. Each 


per annum a! 


This Act a distinct departure for New 
rk State and represents a determined endeavor 
lift parole from the status which had been aptly 

escribed by the Governor as “an under-financed 


ral gesture.” 
Prison Labor 


various provisions for the em- 
loyment of their prisoners both on public work 
| with provisi for factories to make articles 
the use of the states. South Carolina, Joint 
Resolution 1187, relies on business calculations in 
directing the penitentiary to establish a plant to 


manufacture motor vehicle license plates and metal 
oad signs. The Highway Department is author- 
zed to prescribe cations for plates and signs 
vhich shall be sold to it at prices “in line” with 
those heretofore paid private manufacturers. The 
legislature declares that five hundred thousand 


plates and an enormous quantity of signs are 
bought anually by the State, so a market at a fair 


profit is assured. The shadow of the Hawes-Cooper 
\ct' appears as influencing this new enterprise. 
That act authorizes the states to bar the entry of 
prison-made goods into their territories, and South 
Carolina observes that the fibrecraft furniture, now 
the principal product of the penitentiary, will, 


“under Federal legislation soon to become effective 
: be sold at a tremendous disadvantage outside 
of South Caroli: 

Kentucky C. 77, also sets up in the State peni- 
tentiary a plant to make motor vehicle plates, road 
and street signs and house numbers. A market for 
part of the product is guaranteed by requiring the 
State to supply its needs from the workshop, and 

believes that there will be a chance 
to make sales to er state governments, since it 
expressly authorizes manufacture of automobile 
plates “required by the motor vehicle laws of other 
states.” Texas* expressly directs the making of 
roads connecting prison owned property with state 
or county roads and for the use of prisoners in such 
construction, and takes into consideration the 
use of prisoners productive purposes by regu- 
lating the sale of prison products to the State Board 


the Legislature 
] 





of Control for public use, and the State Highway 
Commission. Kentucky C. 173 directs that as much 
as possible of th modeling of prisons, which is 
authorized, is to be done by convict labor. 


Improvement of Prisons 


Overcrowding of prisons appears to have made 
a very definite impression upon the legislatures, 
which auithorized increase in the prison plants of 
the various states. New York C 85 made large ap- 
propriations for remodeling of old prisons and the 
completion of what is considered the State’s “white 
elephant,” the n \ttica prison. Texas* provided 


1 Extending St Tt Retian 1} Anat of ( "ress 


Journal XV, 


PRISON LEGISLATION IN 1930 


for the renovation and rehabilitation of the prison 
system, and for making the housing for prisoners 
more sanitary, modern and fireproof. «Mississippi 
C. 126 also made provision for the improvements 
of the prison plant. 

Kentucky C. 173 took the very necessary step 
of empowering the State Board-of Charities and 
Correction to lease and equip additional lands and 
buildings as temporary quarters for dormitories and 
workshops for the excess prison population. Con- 
tracts for such lands and buildings are restricted to 
ten years’ duration. The state hopes, at least, not 
to be out of pocket as the act requires rental and 
cost of remodeling and equipping buildings to be 
paid out of current earnings. 

Virginia C. 72 extended the system of State 
Farms for Misdemeanants through which this state 
is most effectively overcoming the evil conditions 
inherent in the old jail system, and gives further 
evidence of her confidence in the rehabilitating vir- 
tue of contact with the land, by establishing an in- 
dustrial farm for women prisoners. Rhode Island 
Ch. 1591 creates a reformatory for women. 

Thirteen State Legislatures only were in ses- 
sion in the year 1930. It is, therefore, evident in the 
light of the above legislation that the prisons re- 
ceived, to say the least, due consideration at their 
hands and the legislation of 1930 may well be con- 
sidered indicative of what may be expected this 
year when forty legislatures are meeting. It is safe 
to predict that the year 1931 will be outstanding for 
broad progressive prison legislation. 


Daniel W. Simms 
Hx. DANIEL W. SIMMS, member of the As- 


sociation’s General Council for Indiana, and 
prominent in law and politics, died recently at his 
home in Lafayette, Ind. Mr. Simms possessed in 
an eminent degree those qualities which make for 
public esteem and professional success. His edu- 
cation was secured as a result of his own undaunted 
energy and when, in 1885, he was admitted to the 
Bar at Covington, he began what was to prove a 
long, succesful and honorable career. 

After some years of practice at Covington and, 
later, at Lafayette, reasons of health caused him 
to remove to Los Angeles, where he practiced from 
1915 to 1919. During this period he sérved as 
Master of Chancery for the southern federal dis- 
trict of California. He also took an active interest 
in politics, being Democratic County Chairman in 
Los Angeles County in 1916. He returned to 
practice of law as a member of a leading firm in 
Lafayette, Ind., and from that time on was actively 
connected with much important litigation. In 1919- 
1920 he served as a special assistant to the Attorney 
General A. Mitchell Palmer in the coal strike cases 
and distinguished himself by his work. 

Mr. Simms was a director and General Counse! 
of the Lafayette Life Insurance Company, member 
and former President of the Tippecanoe County 
Bar Association and the Indiana State Bar Associa- 
tion and member of the General Council of the 
American Bar Association. He was twice a candi- 
date for United States Senator. At the time of 
his death he was a member of the firm of Stuart, 
Simms & Stuart. 
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New Rules Promulgated February 21, 1931—Change in Date of Sessions 


the Judges to Attend 


THE NEW RULES OF THE WORLD COURT 


Obligations of 


Court Always Open—Changes in the Procedure as to Interim 


Protection—Significant That Amendments Do Not Change General Lines 
of Procedure Already Developed by Court 


By MANLEY O. HUDSON 
Bemis Professor of International Law, Harvard Law School 


T is a happy provision of the Statute of the 

Permanent Court of International Justice, in line 

with recent developments in the United States, 
which gives to the Court itself power to frame 
“rules for regulating procedure While a whole 
chapter of the Statute is devoted to “procedure,” 
embodying some provisions which the Court itself 
is not competent to change, a wide latitude is left 
within which the Court is entirely free to shape 
the course of its action by rules of its own adoption. 
During the first decade of its existence the Court 
has shown a determination to keep its rules in line 
with its experience; it has subjected the original 
rules to one thoroughgoing revision, and to amend- 


ments made on two occasions. On February 21, 
1931, the latest amendments were promulgated, 
and some significant changes have been made which 
commend themselves to the attention of American 
lawyers. 

History of the Rules 

The first session of the Court, from January 30 
to March 24, 1922, was largely devoted to drafting 
the original rules of court.* At this time, the rules 
had to be cut out of whole cloth, for the Court was 
new and there was little in previous experience to 
serve as a guide. Four years later, enough experi 
ence had been gained to indicate that some changes 
were desirable, and at its eleventh session, the Court 
devoted fourteen meetings, between June 22 and 
July 31, 1926, to a consideration of these changes.* 
In the revised rules, adopted and promulgated on 
July 31, 1926, thirty-two of the seventy-five articles 
of the original rules were modified, some of the 
amendments being relatively unimportant. A vear 
later, on September 7, 1927, Article 71, which had 
been revised in 1926, was amended,‘ so as to pro- 
vide for a further assimilation of advisory to con- 
tentious procedure. 

In 1928, in anticipation of the second general 
election falling due in 1929, the Assembly of the 
League of Nations declared it to be advisable that 
the “provisions of the Statute of the Court should 
be examined with a view to the introduction of any 
amendments which experience may show to be 
necessary.”*° The final result of this declaration 


1. Article 30 of the Statute, as ntained in the Publications of the 
Court, Series D, No 1 

2 These rules are to be found in Series D, No. 1. Complete min 
utes of the session containing the story e rules, are published 
Series D, No. 2 


8. Complete minutes of these meetings are published in Series D, 
Addendum to No. 2 

Phe amendment w published in Series D, Addendum to N 1 
5 League of Nations Official rt S 1 Supplement No. 63 
p. 11 


» 
Orn 


was that on September 14, 1 a protocol for the 


revision of certain articles of the Statute was opened 


to signature at Geneva.® It was anticipated that 
this protocol might come into force before tl 

second general election of judges in September 
1930; though it was ratified by a large number of 
states, its coming into force was prevented by the 
objections of Cuba. Confronted with this situatior 
on September 25, 1930, the Assembly of the League 


of Nations, in exercise of its power under the un 
amended Statute, increased the number of judges, 
adopted a new salary scale and established a new 


system for the judges’ pensions. The revision of 
the Statute having failed to come into force, it was 


thought desirable that some of the questions raised 
by the proposed amendments should be considered 
by the Court itself; the Assembly, therefore, ex 
pressed the hope that the Court would examine 
certain questions which had been made in a report 
by a committee of jurists to the Council, particularly 
as to permanent sessions and as to ju a 
The first session of the new Court, as com 
posed by the election last September, 
January 15, 1931, and ended on Febr 
In addition to th 
business of this session was the cor 


ho 
ww 


uary 
e election of officers, the principal 


amendments to the rules. A new edition of the 
rules was promulgated on February 21, 1931,’ con 
taining amendments to eighteen of the seventy-five 
rules. Some of the amendments are verbal, others 
effect but slight changes, while a few are very im 


portant, 
Sessions of the Court 


The scheme of the Court’s sessions has been 
the subject of some complaint. The Statute (Article 
23) provides for an annual session, to begin on 
June 15 of each year unless another date is fixed by 
rule of court, and for extraordinary sessions to be 
summoned by the President as necessary. If the 
revision of the Statute had succeeded, it would have 
been provided that the Court should remain per- 
manently in session except during the judicial vaca 
tions. The new rules (Article 27) provide for the 


opening of the ordinary session on February 1, of 


each year, instead of June 15; and the President is 
to summon an extra session “whenever he thinks it 
desirable, as, for instance, when a case submitted 
to the Court is ready for hearing or to deal with 
ee the writer's discussion of this proto< 
ational Law (1931), 15 
nts in 9 Foreign Affairs (19380), yf 






























nt administrative measures.” This was as far 


the Court could go toward the revisionists’ ideal 


ermanent sessions, for the Court is limited by 
statute as it ex! 

[wo further changes in the rules are intended 
idvance the availability of the Court at all times 
he year. The ne \rticle 12 requires that “the 

irge of the duti f the President shall always 

sured at the t of the Court, either by the 
sident himself o1 the Vice-President”; and 
provisions ar 1 for dealing with a possible 


tus in the incumbency of those officers. No diffi- 


on this score has been experienced in the past, 
| this provisior likely to effect any change 
nd that of logical completeness of the rules. 


Judges’ Duty to Attend 
Much more importan 


it are the provisions in 


ticle 27 about the judges’ availability for service 
the Court Wit udges scattered in various 
rts of the world, there have been some difficulties 

n the past in securing a quorum of nine judges. On 
one occasion, the Court met with a bare quorum 
| was ol liged to liourn when one of the sitting 


rs ot been difficult to get all of the 
tend sessions held during the winter 
ssion held this year, three of 
September were absent. The 


onths; an 

the judges elected last 
Statute is quite meager on this point; it seems to 
ssume that the judges will always be sufficiently 
ttentive to their If the revision had come 
nto force, it would have required the judges “to 
nently at the disposal of the 
prevented from attending 


me belt eet ee 


old themselves pet 
Court,” unless on leave 


illness, and would have required the Court to 

fix the limits of the “judicial vacations,” with spe- 
ial leave for judges from distant countries and 
ith a possible provision for rotation in service. 

lhe purpose of this is to be accomplished, in some 
measure at any rate, by the new Article 27 of the 
Rules, which is even more strict. The judges are 
now “bound to be present at the ordinary session 


f the Court, and ill sessions to which they are 
" ] 


summoned by the President, unless they are on 
leave or are prevented by illness or other serious 
easons duly explained to the President and com- 
municated by him to the Court.” This is an excel- 
lent provision, and its strict enforcement should put 
in end to the difficulty of obtaining a quorum. If 

judge is not willing to make the necessary sacri- 





1 


fice of other interests to be present at the sessions 
f the Court, he ought not to have accepted elec- 
ion, and he ought not to be receiving his salary. 
Judges’ Leave 
f this provision is facilitated 
new provisions ncerning leave (also in Article 
27). A judge whose home is more than five days 
listant from The Hague, and who is obliged to 
live out of his own « untry, is to be entitled to six 
months’ leave in « period of three years; and 
the order in which such leaves are to be taken is to 
e laid down by the Court in accordance with the 
seniority of the judges. But not more than two 
judges may be on leave at the same time. This 
uught to insure nel of thirteen judges always 
ivailable for a quorum of nine; and in addition the 
leputy judges 1 be summoned when they are 
needed 


The enforcem« 
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Several reasons may be advanced against a re- 
quirement that the judges should live at The Hague, 
and contrary to a popular impression even the pro- 
posed revision of 1929 did not go so far. Enforced 
absence from one’s own country might make it more 
difficult to get the most qualified men to serve as 
judges; and the judges may be better au courant 
with international politics if they may live in their 
own countries. Moreover, there was some force 
in the Cuban objection that such a requirement 
might unduly favor the states of a single continent. 
On the whole, the new rule (Article 27) reaches a 
very satisfactory solution of the problem: judges 
may live where they please, but their attendance is 
to be compulsory. The reform is a desirable one, 
and though the work of the Court has not suffered 
much in the past, it ought to lead to an increase 
of the Court’s prestige. 


Resolution Favoring Winter Sessions 

One further change was made with regard to 
the sessions. It was not included in the new rules, 
but an announcement to the press states that the 
Court adopted a resolution to the effect that “the 
Court considers it desirable that it should not be 
convened between July Ist and October Ist except 
for urgent cases.” This realizes the idea of a “ju- 
dicial vacation,” referred to in the proposed revision 
of the Statute. It means that the Court’s work 
which in the past has been usually accomplished 
during the summer months, will in the future be 
largely confined to the winter months. The resolu- 
tion is an indication of a desire to avoid any ap- 
pearance which would enable it to be said that the 
the judges are to work only during the period of 
usual vacations; their job is a round-the-year job, 
and their vacations will fall during the vacation 
season. 

Other Recent Amendments 

The amendments promulgated on February 21, 
1931, deal with several other matters of less general 
interest. The amendment to Article 17 of the Rules 
makes more explicit the procedure to be followed 
by the Court in electing its registrar, and changes 
the procedure in some details. This change may be 
thought to be in line with a tendency already mani- 
fested in the recent election of officers—a Japanese 
judge was elected President and a Salvadoran judge 
vice-President — to universalize the administration 
of the Court. The amendment to Article 57 gives 
greater emphasis to “interim measures of protec- 
tion,” any application for which it to have “priority 
over all other cases,” and the decision on which is to 
“be treated as a matter of urgency.” Previously, the 
President could indicate such measures, if the Court 
was not sitting; but in the future, only the Court 
is to have this power, and if it is not sitting it is to 
be convened for the purpose of exercising it. More- 
over, interim measures of protection, previously 
given ex parte,® will in the future be given only 
when the parties have had opportunity to present 
their observations on the subject. 

Other changes in the rules are for the most 
part incidental, or without great importance. It is 
significant, however, that the amendments do not 
change the general lines of procedure already devel- 
oped by the Court. 
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COURTS, LEGISLATURES AND 
PEOPLE 

No one follows the spirit and 
course of events can fail to sense a grow- 
ing recognition on the part of both peopie 
and legislatures of the superior competency 
of courts to deal with matters which con- 
cern the machinery of the administration 


who 


of Justice. 

The creation of Judicial Councils, for 
instance, is meeting with the general ap- 
proval of the press. Legislatures are com 
ing to rely more and more on their sug 
gestions for the remedy of defects and for 
improvement of the processes of justice. 
The old attitude of half-antagonism to the 
courts on the part of legislatures, the early 
assumption of legislative ability to deal sat 
isfactorily with every problem, are rapidly 
disappearing. In this age of specialization 
the fact that the judges are specialists in 
justice is being frankly recognized. 

Illinois furnishes striking evidence of 
the manifestation of this same spirit in an 
even more significant way. Assertion by 
the Illinois Supreme Court that lawyers, be- 
ing officers of the court, are an integral 
portion of the judicial department and that 
therefore full constitutional control over ad 
missions to the Bar is vested in that de 
partment and not in the legislative depart 
ment, has been generally acquiesced in. 
Later decisions that the accused in a felony 
case might waive his right to a trial by jury 
and that the Illinois statute attempting to 
make the jury judges of the law of the case, 


was unconstitutional and void, ha‘ 
ceived as a matter of course. 

It was not always thus. We can 
agine an earlier day when popular orators, 
in and out the legislature, would have mai 
tained that the Palladium of popular lib: 
ties was being snatched away, the Ephesia 
dome was being fired, and the pillars of the 
temple were being pulled down about the 
people’s heads. But since that time there 
has been much popular education—and a 
good deal of professional education, too—it 
the essentials of a real administration of jus 
tice. Courts are being less and less regarded 
as material for current political turmoil and 
more and more as instruments whose sole 
and exclusive function is to administer jus 
tice between man and man. 

We have no doubt that Illinois senti 
ment is to a large extent typical, in this re 
spect, of that in the vast majority of states 
Where the courts assert their constitutional 
powers, and accompany such 
with convincing constitutional, 
and practical reasons for the positions they 
take, they have good grounds to anticipate 
popular and legislative acquiescence in their 
course. Where today, for instance, in the 
present state of public education on the sub 
ject, is there material for popular protest 
against the exercise by the court of the 
power to make rules as to the methods to 
be employed in transacting judicial busi 
ness? Why should any one grow greatly 
excited over the control by the judicial de- 
partment of admission to the Bar on its 
own authority when, as a matter of 
it has been asked to exercise such control by 
legislatures in many states, and admittedly 
does the job better than anyone else could? 

And just here we come upon a very im 
portant point, as far as popular and legisla 


assertions 


historical 


fact, 


tive acquiescence is concerned—and that is 
the point of efficiency. Assertion of the full 
constitutional powers of courts today is not 
a mere matter of logical consistency, his 
torical precedent, constitutional formalism, 
or manifestation of the jealousy of one de 
partment of government for another. [It is 
also a matter of business. It happens that 
the things which the courts have the consti 
tutional right to do are the things which 
they can do better than any other agency 
If the constitutional argument does not af 
fect the average man or the average legis 
lator greatly, the business side of 
to have its appeal. 
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Take the matter of control over ad- 
sion to the Bar, for instance. We have 
some very late evidence, not as to the con- 
stitutional aspect of the matter, but as to 
practical side of court control, from 
1930 Annual Review of Legal Educa- 
n, recently issued by the Carnegie Foun- 
tion. Mr. Reed’s statistical researches 
ve no doubt that “where a large measure 
control has been retained by, or vested in 
he courts” the elementary essentials of a 
und bar admission system are most likely 
be found. Where the legislature has pre- 
scribed most of the details, the systems of 
dmission are “in the more _ primitive 
roup.” 

When assertion of the full constitu- 
ional powers of the courts thus marches 
hand in hand with efficiency the courts are 
in a favorable position for action. 


/ 


\ CONSCIENCE TEST FOR JUDICIAL 
CANDIDATES 

A unique and wholly justifiable appeal 
“to those thinking of offering themselves for 
the Municipal Bench at the coming election” 
is contained in the February issue of the Los 
\ngeles Bar Association Bulletin. It is in 
the form of an open letter to prospective 
candidates from Judge Edward T. Bishop of 
the Superior Court 

Judge Bishop would have those who are 
thinking of trying to supplant the incum 
bents to consider carefully and honestly 
their own qualifications, the public interest, 
and fairness to those who have given up the 
practice to go on the Bench, before making 
a decision. To those who say they don’t ex- 
pect to win, but think that the professional 
advertising they get out of a campaign is 
worth the cost, he remarks: 

“The cost to whom? I'll pass over the 
unfairness of putting another to consider- 
able expense that you may by advertising 
increase your income, and speak simply of 
the cost to the public service. Facts are 
facts, and among those solidly founded you 
will find this one: an incumbent candidate 
does not during his campaign begin to ren- 
der the full measure of service. It’s not 
humanly possible. The campaign demands 
time, thought and energy. The temptation, 
not to dispense with justice, but to dispense 
it so as to gain the front page is, under the 
necessities of a campaign, very, very strong. 
Is it fair to subject to these conditions those 
who find themselves forced to court by need 






or process that you may fatten your profes- 
sional fortune?” 

The public pays, he adds, not only in 

interrupted service during the campaign but 
also in a lower quality of service at all times 
when judges, no matter how competent, find 
themselves assured of a contest at every 
election. “Do not misunderstand me,” he 
continues. “Incumbents, as such, have no 
right to succeed themselves nor are they en- 
titled to continue in office. It is not their 
rights nor their titles with which we are 
concerned. The question should be—what 
is for the best interests of the public. 
If you would make a better judge, it is but 
right that you should seek his place. If you 
would not make a better judge than the one 
you would supplant, do you think so little 
of the importance of the office that you 
would lower its standard?” 

An appeal like that should cause some 
genuine soul-searching among prospective 
candidates. At least it puts the question in 
its proper light and gives their fellow mem- 
bers of the Bar a standard by which to judge 
of the merits of their ambitions. 


A SIGNIFICANT DEVELOPMENT 

Significant of the growing solidarity of 
the Bar is the recent tendency in various 
state and local Bar Associations to appoint, 
or to propose the appointment of, Commit- 
tees to bring about closer relations with the 
American Bar Association. A conpnittee of 
this kind has recently been soueied by the 
Bar Association of the District of Columbia, 
with Mr. George Maurice Morris as chair- 
man. In a letter to the Journal Chairman 
Morris thus explains the genesis and object 
of his committee: 

“In the belief that our local Bar Asso- 
ciation may cooperate to a greater degree 
with the American Bar Association, its sec- 
tions and committees, the group designated 
in this letterhead has been created. It is 
thought that there are projects of the na- 
tional association to which we may render 
service. Such projects may deal merely with 
better integrating the members of the local 
Bar and their Association into the American 
3ar Association, or they may be undertak- 
ings which have a peculiar focus at the seat 
of the federal government in Washington.” 

It will be recalled that the proposed new 
constitution for the Missouri Bar Associa- 
tion, as noted in the April issue of the 
Journal, has encouragement of the articula- 
tion of that organization with the American 
Bar Association as one of its objects. 
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lorged Endorsement on Government Draft Indictable Offense Under Section 29 of Crim 
inal Code—Witness May Be Questioned Concerning Residence on Cross-Examinatio: 
—Transportation of Stolen Airplane in Interstate Commerce Not Offense Under 


Title 18, Section 408, U. S. Code—Deduction 


for Obsolescence of Property 


Caused by Prohibition Laws—Evidence Required for Injunction of State’s 
Diversion of Water from Interstate River at Suit of Another State 
Forfeiture of Property Used in Commission of Offenses 





By Epcar Bronson TOLMAN* h 


Criminal Law—Forgery—lInterpretation of Statutes 
—Noscitur a Sociis 
A forged endorsement on a government draft is not 
forgery of “an obligation of the United States” under Sec- 
tion 148 of the Criminal Code, but it is a forgery of a 
“writing” as used in Section 29, and is an indictable offense 
under the latter section. 


Prussian v. United States, Adv. Op. 262; Sup 
Ga, Rep. Vol. 51, p. 223 

The petitioner in this case was convicted of forg- 
ing an endorsement purporting to be that of a payee 
of a government draft. Motions were made at the trial 
to challenge the sufficiency of the indictment to charge 
an offense of forging an obligation of the United States 
in violation of Section 148 of the Criminal Code. The 
petitioner’s contention was that the endorsement alleged 
to have been forged was not an obligation of the United 
States. But the Circuit Court of Appeals affirmed the 
judgment as a violation of Section 148. Certiorari was 
asked on the ground that there was a diversity of opin- 
ion on the question in some of the circuit court of 
appeals. The writ was granted, and the interpretation 
‘placed upon Section 148, in the instant case was dis- 
approved by the Supreme Court in an opinion delivered 
by Mr. Justice Stone, although the conviction was 
upheld under Section 29. 

The indictment charged that petitioner had forged 
“a certain obligation of the United States’ described 
as the indorsement on a draft on the Treasurer of the 
United States and issued to the payee “by falsely mak 
ing and forging the name of the payee on the 
back of said draft.” A copy of the draft was set out, 
and the indorsement. The indictment further charged 
that the endorsement and receiving from the Treasurer 
of the United States a sum of money was a viola 
tion of both Section 29 and Section 148. 

In holding the indictment insufficient under Sec- 

tion 148 Mr. Justice STONE said: 

Under section 148, “whoever, with intent to defraud, 
shall falsely make, forge, counterfeit, or alter any obliga 
tion or other security of the United States” is guilty of a 
criminal offense. Section 147 provides: “The words ‘obli 
gation or other security of the United States’ shall be held 
to mean all checks, or drafts for money, drawn 
by or upon authorized officers of the United States.” It 
is apparent that the draft drawn on the Treasurer by an 
authorized officer is an “obligation of the United 
States” both in common parlance and by the express defi 
nition of Section 147. But to extend the meaning of that 
phrase so as to embrace the endorsement on the govern 
ment draft is to enlarge the statutory definition, and would 
be possible only by a strained construction of the language 
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the petitioner and by Mr. Charles B. Sisson for the 
respondent. 


On cross-examination the witness may be examined con- 
cerning his residence, in order that he may be identified with 
his community, so that independent testimony may be 


ot Sections 147 and 148, inadmissible in the interpretati 
of criminal statutes, which must be strictly nstrued. 

The writing described in the indictment, when issued 
by the drawer, was a check or a draft The added e: Y 
dorsement was in itself neither a check nor a draft. We ‘ 
need not stop to consider the argument advanced that the v 
obligation upon the draft does not become complete unt id 
it is endorsed, . . . for it overlooks the circumstances co 
that the meaning of “obligation” in Section 148 is nar th 
rowed by the definition in Section 147 to specifically 
enumerated written instruments, including checks or drafts ; 
for money, which are complete, as such, within the statu pl 
tory definition and in common understanding, at least when in 
issued to the payee by an authorized officer of the gover } 
ment. The endorsement was at most the purported obli ‘ 


gation of the endorser, not of the United States, and a 
purported transfer of the title of the draft to the endorse¢ 
In neither aspect was the endorsement itself an obligati 
of the United States as defined by Section 147, or such a 
part of the draft as to constitute the forging of the et 
dorsement a forgery of the draft. 


In further support of this view of Section 148 


attention was called to the history of the Act as a meas 
ure for the protection of the bonds and currency of the 
United States, rather than for the punishment of fraud 
on individuals. 


The charge of a violation of Section 29, however 


was deemed sufficient under that section as the forgery 
of a writing to obtain money from the United States 


But we think the indictment is to be 
charging an offense under Section 29 of the Crimin ‘ode, 
which punishes the forgery of “any deed, power of attor 
ney, order, certificate, receipt, contract, or other writing 
for the purpose of obtaining or receiving . from 
the United States, or any of their officers or agents, any 
sum of money.” The indictment alleges specifically and 
with certainty the forgery of the endorsement on the draft, 
for the purpose of obtaining a sum of money from the 
Treasurer of the United States, and charges a violation of 
Section 29. We think the endorsement was a “writirg” 
within that section. Its language is “comprehensive” and 
“all-embracing.” ‘ . The writings enumerated have 
no common characteristic from which a purpose may be 
inferred to restrict the statute to any particular class 
writings. The addition of “other writing” to the enumera 





tion was therefore not for the purpose of including writ 
ings of a limited class, but rather of extending the penal 
provisions of the statute to all writings of every class if 
forged for the purpose of obtaining money from an officer 


of the United States 


The case was argued by Mr. Harold L. Turk for 


Criminal Law—Procedure—Cross-Examination 
The cross-examination of a witness is a matter of right. 
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sought and offered as to his reputation for veracity in his 


wn neighborhood. 
Alford v. United States, Adv. Op. 368; Sup. Ct. 
Vol. 51, p. 218 
he petitionel here was convicted of using the 
iils to defraud, in violation of Section 215 of the 
minal Code. At the trial a former employee of the 


titioner testified against him. This testimony related 
part to conversation between the witness and the 
titioner when others were not present, as well as to 
ements of the petitioner to his salesmen, whom the 
tness did not identify 

On cross-examination counsel for the petitioner 


ked the. witness where he lived, but the question was 
jected to as immaterial and not proper cross-exami- 
tion, and the objection was sustained. Counsel for 
e defense then insisted that the jury was entitled to 
now who the witness was and what his business was. 
Later, out of the presence of the jury, counsel for 
e defense urged further to the court that he had been 
nformed that the witness was in custody of the federal 
uthorities and wanted to ask the question to show 


whatever bias or prejudice he may have.” The court 


idhered to the previous ruling, however, saying that a 


onviction of a felony could be shown but not merely 
1 custody 

The Circuit Court of Appeals upheld this ruling, 
uit On certiorari it was reversed in the Supreme Court 
n an opinion delivered by Mr. Justice Stone. The 


basis for the reversal and the extent of the right 


] 


to cross-examine were then discussed in the following 
portions of the Of omar 


Cross examinat f a witness is a matter of right. 

Its permissible purposes, among others, are that 

the witness may be identified with his community so that 
independent testimony may be sought and offered of his 
reputation for veracity in his own neighborhood te 
that the jury may interpret his testimony in the light re 


flected upon it by ledge of his environment 
and that facts may be brought out tending to discredit the 
witness by showing that his testimony in chief was untrue 


or biased 


Counsel often cannot know in advance what pertinent 
facts may be elicited oss examination. For that rea 
son it is necessarily exploratory; and the rule that the ex- 
aminer must indicate purpose of his inquiry does not, 
in general, apply It is the essence of a fair trial 


that reasonable latitude be given the cross examiner, even 
though he is unable to state to the court what facts a rea- 
sonable cross exami! ution might develop. Prejudice en 
sues from a denial of the opportunity to place the witness 
in his proper setting and put the weight of his testimony 
and his credi bilit ty to a test, without which the jury can- 
not fairly appra then To say that prejudice can be 
established a vd I wing that the cross examination, 

ld ly have brought out facts tend 
n 


if pursued, would necess 
ing to discredit the testim in chief, is to deny a sub- 


stantial right and withdraw one of the safeguards essen 
tial to a fair tria In this respect a summary 
denial of the right of cross examination 1s distinguishable 
from the erroneous admission of harmless testimony. 


The present case, a the witness for the prosecution 
had testified to uncorroborated conversations of the de 
fendant of a damaging character, was a proper one for 
searching cross exal The question “Where do you 
live?” was not only appropriate preliminary to the cross 
examination of the witness, but on its face, without any 


such declaration of purpose as was made by counsel here, 
was an essential st n identifying the witness with his 
environment, to which cross examination may always be 


directed. 

But counsel defense went further, and in the 
ensuing colloquy with the court urged, as an additional 
reason why the quest should be allowed, not a substi- 
tute reason, as the court below assumed, that he was in- 
formed that the witness was then in court in custody of the 
federal authorities, hat that fact could be brought out 


on cross examination to show whatever bias or prejudice 
the witness might have. The purpose obviously was not, 
as the trial court seemed to think, to discredit the witness 
by showing that he was charged with crime, but to show 
by such facts as proper cross examination might develop, 
that his testimony was biased because given under promise 
or expectation of immunity, or under the coercive effect of 
his detention by officers of the United States, which was 
conducting the present prosecution. . . . Nor is it 
material, as the Court of Appeals said, whether the wit- 
ness was in custody because of his participation in the 
transactions for which petitioner was indicted. Even if 
the witness were charged with some other offense by the 
prosecuting authorities, petitioner was entitled to show by 
cross examination that his testimony was affected by fear 
or favor growing out of his detention. ; 

The extent of cross examination with respect to an 

appropriate subject of inquiry is within the sound discre- 
tion of the trial court. It may exercise a reasonable judg- 
ment in determining when the subject is exhausted. 
But no obligation is imposed on the court, such as that 
suggested below, to protect a witness from being dis- 
credited on cross examination, short of an attempted in- 
vasion of his constitutional protection from self-incrim- 
ination, properly invoked. There is a duty to protect 
him from questions which go beyond the bounds of proper 
cross examination merely to harass, annoy or humiliate 
him. . . . But no such case is presented here. The trial 
court cut off im limine all inquiry on a subject with re- 
spect to which the defense was entitled to a reasonable 
cross examination. This was an abuse of discretion and 
prejudicial error. 


The case was argued by Mr. Leo R. Friedman for 
the petitioner and by Mr. Assistant Attorney General 
Seth Richardson for respondent. 

Criminal Law—lInterpretation of Statutes— 
Vehicle 

Under U. S. Code, Title 18, Section 408, an airplane is 
not a vehicle, and the transportation in interstate commerce 
of airplane known to be stolen is not an offense under that 
section. 


McBoyle v. United States, Adv. Op. 453; Sup. 
Ct. Rep. Vol. 51, p. 340. 

This case required an inquiry as to whether the 
National Motor Vehicle Theft Act applies to aircraft. 
The petitioner was convicted of transporting a stolen 
airplane in interstate commerce and sentenced to a fine 
and imprisonment provided for by that act. The Act 
defines “Motor Vehicle” as including “an automobile, 
automobile truck, automobile wagon, motor cycle, or 
any other self- -propelled vehicle not designed for run- 
ning on rails 

On certiorari the judgment of conviction was re- 
versed by the Supreme Court in an opinion by Mr. 
Justice Hotmes. The ground upon which the de- 
cision was rested was that the word “vehicle” com- 
monly suggests a thing moving on land, not something 
moving in the air. 


Section 2 defines the motor vehicles of which the 
transportation in interstate commerce is punished. in Sec- 
tion 3. The question is the meaning of the word “vehicle” 
in the phrase “any other self-propelled vehicle not de 
signed for running on rails.” No doubt etymologically it 
is possible to use the word to signify a conveyance work- 
ing on land, water or air, and sometimes legislation ex- 
tends the use in that direction, e. g., land and air, 
water being separately provided for, in the Tariff Act, 
September, 22, 1922, c. 356, section 401 (b), 42 Stat. 858, 
948. But in everyday speech “vehicle” calls up the pic- 
ture of a thing moving on land. Thus in Rev. Sts. sec- 
tion 4, intended, the Government suggests, rather to 
enlarge than to restrict the definition, vehicle includes every 
contrivance capable of being used “as a means of trans- 
portation on land.” And this is repeated, expressly ex- 
cluding aircraft, in the Tariff Act, June 17, 1930, c. 
997, section 401 (b); 46 Stat. 590, 708. So here, the 
phrase under discussion calls up the popular picture. For 
after including automobile truck, automobile wagon and 
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motor cycle, the words “any other self-propelled vehicle 
not designed for running on rails” still indicate that a 
vehicle in the popular sense, that is a vehicle running on 
land is the theme. It is a vehicle that runs, not some- 
thing, not commonly called a vehicle, that flies. 


Although it is not likely that a criminal will care- 
fully consider the text of the law before he murders or 
steals, it is reasonable that a fair warning should be given 
to the world in language that the common world will 
understand, of what the law intends to do if a certain line 
is passed. To make the warning fair, so far as possible 
the line should be clear. When a rule of conduct is laid 
down in words that evoke in the common mind only the 
picture of vehicles moving on land, the statute should not 
be extended to aircraft simply because it may seem to 
us that a similar policy applies, or upon the speculation 
that if the legislature had thought of it, very likely 
broader words would have been used. 


The case was argued by Mr. Harry F. Brown for 
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titled to any allowance for obsolescence of its building 
resulting from the imminence and taking effect of the 
prohibitory laws. 

The government, relying on the Haberle case supra, 
and on Renziehausen v. Lucas, 280 U. S. 387, con- 
tended that Congress did not intend to provide co 
pensation in any form for losses caused by prohibitior 
and that no deduction can be allowed for obsolesce 
on the facts here found. But these cases were dis 
tinguishable on the ground that they involved allow 
ance of deductions for exhaustion or obsolescence 
good will. 

When regard is had to the issue between the parties 
and the point decided, it is clear that there is nothing in 
our construction of the statute or in the reasons adduced 
to support the conclusion reached, that is decisive of the 
question now under consideration, or that suggests that 
in respect of allowances for obsolescence of tangible 


the petitioner, and by Mr. Claude R. Branch for the 


property, the statute does not apply to brewers and their 


respondent. buildings just as it does to others and their tangible 
property. Indeed the language used definitely limits the 
opinion to obsolescence of good will. 


Taxation—Income Tax—Deduction for Obsoles- 
cence of Property Caused by Prohibition Laws The tangible property by which a business is carried 

In computing taxable income, allowance should be on is plainly distinguishable from the element of good 
made under Section 234 (a) 7 of the Revenue Act of 1918 will inhering therein. The cost of plant depreciatior 
for obsolescence of tangible property caused by the immi- i. e., exhaustion, wear, tear and obsolescence, is a part of 

- fe operating expenses necessary to carry on a manutactur 

nence and taking effect of the prohibition law. ing business. The gain or loss in any year cannot be 

rightly ascertained without taking into account the amount 

of such cost that is justly attributable to that period of 
time. 

The history of Section 234(a) 7 was then ex 
amined, and found to disclose a legislative intention to 
make allowance for obsolescence of tangible property 
irrespective of the causes of obsolescence. 


Gambrinus Brewery Co. v. Anderson, Adv. Op. 
335; Sup. Ct. Rep. Vol. 51, p. 260 
Burnet v. Niagara Falls Brewing Co., Adv. Op. 
340; Sup. Ct. Rep. Vol. 51, p. 262. 
Burnet v. National Industrial Alcohol Co., Adv 
Op. 339; Sup. Ct. Rep. Vol. 51, p. 265. 
These cases involved the construction and applica- : 
tion of Section 234(a) 7 of the Revenue Act of 1918 4. a oS 2 ee oa = 
in connection with the absolescence of brewery prop- sole purpose is to arrive at the net income subject to taxa- 
erty, caused by the Prohibition Act. In the Gambrinus tion, it is clear that such a discrimination could not reason 
case the taxpayer recovered $22,091.01 in the district ably or justly be made. Section 234 (a) (7) and other 
court on account of income and profits taxes for 1918 ppg en ag as eo weed been generally 
and 1919. ‘The Circuit Court of Appeals reversed this {f,t0t uniformly, held to apply to obsolescence of tang 
on the authority of Clarke v. Haberle Brewing Co., 280 attributable to the tax year has been shown. There is 
U. S. 384, which was decided after the district court nothing in the language of the statute or the circumstances 
had made its ruling in this case. of its enactment to suggest that Congress intended that 
On certiorari the decision of the district court was Ge Jor nengg Age ng “od srowers shouts coe on crbiticondir 
a : - ; } according to the rules that govern taxable incomes of 
affirmed and that of the circuit court reversed, in an others. 
opinion by Mr. Justice BUTLER, as The opinion was concluded with a discussion of 
a The relevant provision of the statute, Section the government’s contention that obsolescence began 
234(a) 7 is that not in 1918, but only when there was a reasonable cer- 
lieve Salt he tllowed as Seieiine “ a oe tainty that the property would become obsolete 
able allowance for the exhaustion, wear and tear of The statute contemplates annual allowance for obso 
property used in the trade or business, including a rea- lescence just as it does for exhaustion, wear and tear 
sonable allowance for obsolescence ” That is necessary in order to determine tru r | 
The facts were that the petitioner had been because postponement of deductions to cov 
engaged in making beer since 1879 and had erected — a i egg rn © 
buildings and installd equipment for that purpose. It heustien mem tone ae ehesieieenes Gammct be abonrtiel 
had become common knowledge in January, 1918, that measured as it progresses and undoubtedly it was for that 
prohibition would become effective, and that the peti- reason that the statute authorized “reasonable’’ allowances 
tioner and others engaged in the business would suffer wr a oe rr —,. ai ag} oe 
obsolescence in the value of their capital assets. Pro- fac y! tent Bey amy ete bei of tiniien Sneha al 
nibition ‘became effective January 16, 1920, and as of in January of 1918 and that it took effect in January of 
that date the “depreciated cost’’ of petitioner’s property 1920. The court found that, although they were subse- 
was $153,932.18. The buildings were constructed quently used to he so _ the ae: & 
especially for making beer, were not adaptable for re Saag ag Ph geen Faye cae PP regs, en En 
other use, and had no salvage value. Consequently, as it was obvious from the beginning of that period that 
a result of impending prohibition the petitioner suf- buildings not commercially adaptable to any use other 
fered obsolescence of its property, which should be than brewing intoxicating liquor would suffer obsolescence 
ratably apportioned over the period from January, 1918 becouse Of the Cestruction of that business. 
to Tanuary 20, 1920. With allowances made for such The application ot the Statute as construed in the 
obsolescence the petitioner had no net income for 1918 Gambrinus case was considered in Burnet v. Niagara 
or 1919. Falls Brewing Company. There the government con- 
The sole question for decision is whether, in cal- tended that the facts shown did not justify an allow- 
culating its taxes for 1918 and 1919, plaintiff was en- ance for obsolescence, although it was shown that at 
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end of 1917 the value of the property used was 
7.054.600, and with allowance for exhaustion, wear 
| tear and obsolescence in 1918 and 1919 the book 
ue was $279,117.08, while its actual value at the 
of 1919, due to the prohibition laws, was only 
$90,475. It was also shown that, while a small quan- 
of soft drinks were made in part of the brewery, 
e company could find no use for its property, except 
rent it at $5,000 per year, plus taxes, insurance and 
pairs, to a concern engaged in making soft drinks. 
| 1921 part of the company’s land was sold for $20,- 
100, and the highest offer for the rest was $35,000. 
In the light of the facts shown the Court rejected 
e government’s contention that no allowance should 
e made for obsolescence resulting from prohibition. 
Obsolescence may arise as the result of laws regulat- 
ng or forbidding the particular use of the property as 
vell as from changes in the art, the shifting of business 
inadequacy or other causes. 
* 7 . 


enters, loss of trade, 


It would be unreasonable and violate that canon of 
nstruction [i. e., construing taxing statutes liberally in 
favor of the taxpayer] to put upon the taxpayer the bur- 
den of proving to a reasonable certainty the existence and 
amount of obsolescence. Such weight of evidence as 
would reasonably support a verdict for a plaintiff in an 
wdinary action for the recovery of money fairly may be 
deemed sufficient. Neither the cost of obsolescence nor 
of accruing exhaustion, wear and tear that is properly 
hargeable in any period of time can be measured ac- 


curately. A reasonable approximation of the amount that 
fairly may be included in the accounts of any year is all 
that is required. In determining the proper deduction for 


obsolescence there is to be taken into consideration the 
amount probably recoverable, at the end of its service, 
by putting the property to another use or by selling it 
as scrap or otherwis« [here is no hard and fast rule, 
as suggested by the Government, that a taxpayer must 
show that his property will be scrapped or cease to be 
used or useful for any purpose, before any allowance may 


be made for obsolescence 


The facts found clearly show that obsolescence com- 
menced about the beginning of 1918 and that the property 
became obsolete upon the taking effect of prohibition in 
January, 1920. The company was unable to find any 
profitable use to which the property could be put. The 
sums received on the sale and as rents constituted mere 
salvage. 

In Burnet v. National Industrial Alcohol Company 

a question was raised as to allowance for obsolescence 
\f portions of a brewery after the manufacture of beer 
had been abandoned and the making of near beer 
undertaken. The government conceded that it was not 
in position to contend that there was no evidence to 
establish obsolescence of the parts in question, if ob- 
solescence caused by prohibition the proper basis for a 
deduction. In view of this the case was disposed of 
on the authority of the Gambrinus case. 

Mr. Justice SToNeE concurred in the result in the 
Gambrinus case. 

The Gambrinus case was argued by Mr. Arthur B. 
Hyman for the petitioner and by Mr. Claude R. Branch 
for the respondent. 

The Niagara Falls case was argued by Mr. Claude 
R. Branch for the petitioner and by Mr. Basil Ro- 
billard for the respondents. 

The National Industrial Alcohol case was argued 
by Mr. Claude R. Branch for the petitioner and by Mr. 
R. M. O’Hara for respondent. 


Injunction—Suits Between States—Diversion of 
Water Flowing in Interstate Stream 

An injunction will not be granted to enjoin diversion 

of water by one state from an interstate river at the suit of 


another state in the absence of clear evidence of a presently 
threatened invasion of serious magnitude. 


Connecticut v. Massachusetts, Adv. Op. 297 ; Sup. 
Ct. Rep. Vol. 51, p. 286. 

This opinion, delivered by Mr. Justice BUTLER, 
disposed of a suit brought in the Supreme Court by 
Connecticut to enjoin Massachusetts from diverting 
waters from the watershed of the Connecticut River. 
Massachusetts, under legislation enacted there, had 
authorized diversion to the Wachusett reservoir of 
waters of the Swift River and the Ware River, streams 
wholly within Massachusetts, in order to provide a 
water supply for Boston and nearby places. The latter 
two streams flow through the Chicopee River into the 
Connecticut near Springfield. 

The complaint alleged that both states involved 
recognized the common law doctrine that riparian own- 
ers are entitled to the undiminished flow of a stream 
free from contamination or burden; that Connecticut 
appears as the owner of riparian lands, and owner of 
the bed of the stream, and as parens patriae; that the 
diversion will impair the river’s navigability, will dam- 
age agricultural lands by depriving them of yearly in- 
undation, and will reduce the flowage below what is 
necessary to carry off offensive matter and to prevent 
a nuisance from occurring. 

Massachusetts denied that the diversion will cause 
damage or injury, and alleged that the amount taken is 
negligible compared with the flow at the point when the 
stream enters Connecticut. She further alleged that an 
emergency exists justifying the taking, and that the 
great damage to her from prohibiting the diversion 
compared with the trivial damage sustained by Con- 
necticut through the diversion should lead to substitu- 
tional relief rather than that demanded. The answer 
alleged also that the question of interference with 
navigation was not open, in the absence of proof that 
more water will be diverted than permitted by the War 
Department ; that the diversion proposed is reasonable ; 
and that the project will stabilize the flowage to the 
benefit of Connecticut and lower riparian owners. 

Connecticut denied the affirmative allegations in 
the answer and alleged that there was an adequate sup- 
ply of water in eastern Massachusetts and no need for 
the diversion. 

The case was referred to a master to take evidence 
and report the same with his findings of fact and rec- 
ommendations for a decree. 

The master found that Boston and its surrounding 
territory faced a serious water shortage for the near 
future; that the Secretary of War had permitted the 
diversion under certain restrictions limiting the diver- 
sion according to season, depth and flowage, in such 
manner as to stabilize flowage so as to increase the 
depth at periods of low water. It was further found 
that the diversion will not materially interfere with 
navigation. There was some evidence of damage to 
hay lands but none of damage of serious magnitude. 

Two alternative plans were proposed by Connecticut 
for developing a water supply in eastern Massachu- 
setts, but they were found to be inferior on account of 
the inadequacy, poor quality, and pollution of the water 
proposed to be impounded. 

The master recommended a provision in the decree 
to protect a proposed power project at Kings Island, 
and reported Massachusetts’ declared intention of com- 
plying with the restrictions imposed by the War Depart- 
ment. 

On these findings, and on consideration of the evi- 
dence in support of them, the Supreme Court dismissed 
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the bill, without prejudice to Connecticut’s right to 
maintain her suit whenever it shall appear that the 
restrictions imposed by the War Department are not 
being complied with by Massachusetts. In thus dispos- 
ing of the case Mr. Justice BUTLER stated the rule of 
the Court to enjoin only the invasion of threatened 
rights of serious magnitude. 


The governing rule is that this Court will not exert 
its extraordinary power to control the conduct of one 
State at the suit of another, unless the threatened inva- 
sion of rights is of serious magnitude and established by 
clear and convincing evidence. The burden on Con- 
necticut to sustain the allegations on which it seeks to 
prevent Massachusetts from making the proposed diver- 
sions is much greater than that generally required to be 
borne by one seeking an injunction in a suit between pri- 
vate parties. There has been brought forward no 
adequate reason for disturbing the master’s findings of 
fact. They are amply sustained by the evidence and 
are adopted by the Court. 


Consideration was then given to the suggestion 
made by Connecticut that the common law respecting 
riparian rights as enforced in two states should govern 
here. In rejecting this theory Mr. Justice BUTLER 
said: 


But the laws in respect of riparian rights that hap- 
pen to be effective for the time being in both States do 
not necessarily constitute a dependable guide or just 
basis for the decision of controversies such as that here 
presented. The rules of the common law on that subject 
do not obtain in all the States of the Union, and there 
are variations in their application. The doctrine of appro- 
priation prevails in some States. And every State is 
free to change its laws governing riparian ownership and 
to permit the appropriation of flowing waters for such 
purposes as it may deem wise. 

For the decision of suits between States, federal, state 
and international law are considered and applied by this 
Court as the exigencies of the particular case may re- 
quire. The determination of the relative rights of con- 
tending States in respect of the use of streams flowing 
through them does not depend upon the same considera- 
tions and is not governed by the same rules of law that 
are applied in such States for the solution of similar 
questions of private right. And, while the municipal 
law relating to like questions between individuals is to 
be taken into account, it is not to be deemed to have 
controlling weight. 


The failure of Connecticut to prove any real or 
substantial damage presently to result from the diver- 
sion was emphasized in conclusion. 


It is very clear that, under earlier decisions here, the 
strict rules for which Connecticut contends are not neces- 
sarily controlling in this case. There is nothing in the 
master’s findings of fact to justify an inference that any 
real or substantial injury or damage will presently result 
to Connecticut from the diversions by Massachusetts author- 
ized by the Acts of 1926 and 1927 as limited and defined 
by the Secretary of War. 


At most there is a mere possibility that at some un 
disclosed time the owner, were it not for the diversion, 
might construct additional works capable of using all of 
the flow of the river including the waters proposed to be 
taken by Massachusetts. Injunction will not issue in the 
absence of actual or presently threatened interference. 
The facts disclose no basis for relief in respect of that 
property. 

The scope of the project is that shown by the Acts as 
limited by the determination of the War Department. 
It involves no diversion from streams other than the Ware 
and Swift. Massachusetts declares that she intends to and 
must obey these findings of the War Department. Her 
statements before the master and here clearly negative 
any threat, intention or purpose to make any diversion of 
water in excess of that specified or otherwise than as set 
forth in the determinations of the War Department. 
Injunction issues to prevent existing or presently threat- 
ened injuries. One will not be granted against something 
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merely feared as liable to occur at some indefinite time 


the future. 
The case was argued by Messrs. Ernest L Aver 
and Benedict M. Holden for the complainant and 
Mr. Bentley W. Warren for defendant 


Prohibition—Recovery of Penalties—Forfeiture of 
Property used in Commission of Offense 

A civil action brought to recover taxes on illegal sales 
of liquor imposed under the National Prohibition Act, which 
are in fact penalties, is punitive in character and is barred 
under Section 5 of the Willis-Campbell Act, where there has 
been a prior conviction for a criminal offense involving the 
same sales. 

A proceeding for forfeiture of property used in com- 
mitting an offense, however, is not barred by prior convic- 
tion of a person for committing the offense. 

La Franca v. United States, Adv 

Rep., Vol. 51, p. 278. 

Various Items of Personal Property etc. 7 
States, Adv. Op. 398; Sup. Ct. Rep., Vol. 51, p 

The La Franca case originated in an action brought 
by the government to recover certain sums for which 
it alleged the defendant to be under liability for selling 
intoxicating liquor in his restaurant, thereby becoming 
a retail liquor dealer. The amounts of the liability and 
the basis for each were alleged to be as follows: 

(1) $37.50 as a retail dealer’s tax under 
Section 3244, for a period of nine months 
under Section 35 of the Prohibition Act. 

(2) $4.68 as a penalty under R. S 
for failure to file a retail dealer’s return 

(3) $1,500 as a special tax under Section 701 of 
the Revenue Act of 1924, for engaging as a retail 
dealer contrary to the laws of Louisiana, for nine 
months, and doubled under Section 35. 

(4) $500 as a penalty in addition to the 
dealer’s tax imposed by Section 35. 

Prior to the commencement of this action the 
defendant had been convicted and fined under the Pro 
hibition Act for the same unlawful sales. He pleaded 
former jeopardy and res judicata in the district court 
in this case, but the pleas were overruled and judgment 
was entered against him. This was reversed in the 
circuit court of appeals on the ground that Section 5 of 
the Willis-Campbell Act constituted a bar. On cer- 
tiorari the latter ruling was affirmed, except as to the 
item of $4.68 for failure to file a dealer’s return, in an 
opinion by Mr. Justice SUTHERLAND 

The statutory provisions involved are Section 35, 
Title 2, of the National Prohibition Act, Section 5 of 
the Willis-Campbell Act, and Section 701, par. 9, of 
the Revenue Act of 1924. The substance of the first 
of these is that the National Prohibition Act shall not 
relieve anyone from paying taxes on the manufacture 
of or traffic in intoxicating liquor, and that upon evi- 
dence of illegal sale or manufacture a tax shall be 
assessed against the person responsible in double the 
amount as provided by law existing at the time the Act 
became effective, with an additional penalty of $500 on 
retail dealers and $1,000 on manufacturers. 

The Willis-Campbell Act, Section 5, continues in 
effect all laws regarding the manufacture and taxation 
of and traffic in intoxicating liquor, and all pen 
in force when the Prohibition Act was enacted, except 
provisions directly in conflict therewith or with the 
Willis-Campbell Act itself, and then adds the follow- 
ing : 

“but if 
also of the 
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not violations of these preceding laws as amended, as 
well as of the National Prohibition Act, would be to 
give a narrow and strained application to this provision 
of the Willis-Campbell Act, and to raise the very doubts 
in respect of its constitutionality which we are bound 
to avoid if reasonably it can be done. 

In conclusion the Court called attention to the fact 
that district court and circuit court of appeals had noi 
been called upon to consider a distinction urged by the 
government as to the item of $4.68 for failure to file 
a dealer’s return. The case was remanded for con- 
sideration of that distinction. 

Various Items of Personal Property etc. v. United 
States, involved a libel under R. S. Sections 3257 and 
3281, for forfeiture of a distillery, warehouse and other 
property of a corporation which had been convicted of 
defrauding the government of taxes on distilled spirits, 
by withdrawing the spirits ostensibly for non-beverage 
purposes but in reality for beverage purposes. In the 
court’s opinion, by Mr. Justice SUTHERLAND, the ques- 
tions involved are thus stated: 

(1) whether under section 600 (a) of the Revenue 

Act of 1918, as amended, there was a diversion of dis- 
tilled spirits to beverage purposes; (2) whether a con- 
viction of a conspiracy to violate section 600 (a) barred 
the proceedings to forfeit the premises. 

The first question was disposed of briefly with the 
following comments : 


— 


The alleged diversion was accomplished by the with- 
drawal of pure alcohol, which was then specially de- 
natured and made unfit to drink, and in that condition 
was sold. Petitioners contend that this was a diversion 
not of distilled spirits, but of denatured alcohol, and, there- 
fore, not within the reach of section 600 (a). But upon 
the evidence and the instructions of the court it was 
open to the jury to find that the alcohol was specially 
denatured to the contemplated end that, after it had passed 
into the hands of purchasers, it would be “cleaned” and 
finally used for beverage purposes. In that view it is 
entirely accurate to say that the alcohol was diverted 
to beverage purposes, the special denaturing being only 
an intervening step. 

Disposition of the second question involved a con- 
sideration of the distinction between a proceeding in 
rem for forfeiture of property used in committing an 
offense and a suit for recovery of a penalty from the 
person, as considered in the La Franca case. The 
necessity for marking the distinction between the cases 
was brought out sharply by the fact that the exaction 
imposed on illegal diversion under Section 600 (a) is 
partly a true tax and partly a penalty, and recovery 
would constitute a bar under the La Franca case, unless 
the forfeiture proceeding differs essentially from an 
action to recover a penalty. 

That such an essential distinction exists at com- 
mon law was thought sufficiently clear to require but 
brief reference to the authorities. Their application to 
this case was then stated. 

A forfeiture proceeding under R. S. 3257 or 3281 
is in rem. It is the property which is proceeded against, 
and, by resort to a legal fiction, held guilty and con- 
demned as though it were conscious instead of inanimate 
and insentient. In a criminal prosecution it is the wrong- 
doer in person who is proceeded against, convicted and 
punished. The forfeiture is no part of the punishment for 
the criminal offense. The provision of the Fifth 
Amendment to the Constitution in respect of double 
jeopardy does not apply. 

The La Franca case was argued by Assistant At- 
torney General G. A. Youngquist for the Government 
and by Mr. E. Howard McCaleb, Jr., for the respon- 
dent. 

Various Items of Personal Property etc. v. United 
States was argued by Mr. Lewis Landes for the peti- 
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SOME LEGAL PROBLEMS OF THE MOTION 
PICTURE INDUSTRY 


Humble Beginnings of Business That Now Furnishes Entertainment for Millions—Suits fo 
Infringement of Patent Rights—Application of Copyright Laws to Motion Pictures—The 






Arbitration Clause in the Standard Exhibition Contract—Block Booking and Blind 


HE Motion Picture business, which furnishes 

entertainment for millions of people each week, 

has been aptly defined by Edwin Schallert, 
dramatic critic for the Los Angeles Times and edi- 
tor of “The Motion-Picture Preview,” “as ‘a busi- 
ness art’ and not a mere mechanical profession.” 

From a humble beginning, fifty years ago, 
when, at Palo Alto, California, the movements of 
a horse were photographed for Leland Stanford in 
order to determine whether all its feet left the 
ground at the same instant while being driven at 
various gaits, this “business-art’” has grown to be 
today the third leading industry in the United 
States, and the fourth gn the entire world. While 
the beginning was, ip truth, a humble one, the 
initial experiment referred to was not conducted 
in a humble way, however, for much care and time 
and considerable outlay spent on this first 
motion picture and a noted engineer’ of the South- 
ern Pacific Railroad was called in to advise how to 
adjust the battery of cameras used.” 

Ten years after this first experiment, Thomas 
Edison, seeking to give an eye to his talking ma- 
chine, came into the field. To him is accredited 
the invention of the first motion picture camera. 
Shortly afterwards, George Eastman, the kodak 
manufacturer, gave an impetus to the “business- 
art” by contriving a thin ribbon of film for use in 
the camera." These important inventions inaug- 
urated the era of the “peep-shows,” which repre- 
sented, in their way, the beginning stage in the ex- 
hibition of motion-pictures. 

Then, in succession, came the projecting of pic- 
tures on the screen; the so-called “patent war”; the 
“business-war” between producers; the problem of 
effective distribution; and, a later, of exhibition. 
Finally, there has been presented the problem of 
marketing sound accompaniment, since recent leg- 
islation in some of the European Countries pro- 
hibits the exhibiting of sound pictures which have 
English dialogue. 

When the business of producing motion pic- 
tures was well under way, The Motion Picture Pro- 
ducers and Distributors of America, Inc., of which 
Will Hays is the head, was organized, while, still 
later, The Allied States Association of Motion Pic- 
ture Exhibitors, of which Abram Myers, formerly 
attorney for the Federal Trade Commission, is 
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Booking—Credit Rules Adopted by Distributors, etc. 
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President, came into existence. Each of these or 
ganizations is cooperative, and entirely voluntary 
in its membership. Both of them have been im 
portant factors in solving and adjusting many of 
the important problems of the Industry. 

The peep shows were of the coin-in-the-slot 
variety. For a small sum, the patron could witness 
the performance of a dancing girl, a prize fight, or 
some other show in which the actors moved as in 
real life. These attractions were very popular, 
drawing great crowds. The first visit was in 
variably made through curiosity, then was repeated 
solely for entertainment. It was in the manage- 
ment of these peep shows that some of the lumi- 
naries in the motion picture business served their 
apprenticeship. Such men as Adolph Zukor* made 
their start in this way. Production, though, at 
this time was confined to meeting the needs of the 
peep show machines, the rude relics of which may 
be seen at the expositions of today. 

In seeking to reach that point where a large 
group of people might simultaneously view a pic- 
ture of life-size characters in motion, several ardu- 
ous years of continuous experimenting were spent. 
When, however, this was finally achieved, the busi- 
ness became permeated with litigation, involving 
countless alleged infringements of patent rights, 
due to the fact that there had been too many cooks 
in the preparation of the “entertainment broth” 
which was later to be so generously served to the 
public. 

The first theatre really to exhibit such pictures 
was located at Third and Main Street in Los An- 
geles. Now, more than twenty thousand motion 
picture theatres are operating in the United States, 
while a total of over fifty thousand are operating 
throughout the world. The first large theatre to be 
devoted exclusively to the exhibition of motion 
pictures was the Strand Theatre, lecated on the 
famous Broadway of New York, while the honor 
of being the first large spectacular picture is gen- 
erally accorded to D. W. Griffith’s epic “The Birth 
of a Nation.” 

Since the patents war, we have witnessed 
many business wars, not only on the part of pro- 
ducers inter se, but also in their dealings both with 
distributors and exhibitors. The individual theatre 
owner was a big factor at the beginning, while, too, 
the distributors were large business organizations, 
handling through “exchanges” the product of the 
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ducers, and, at the same time, filling the de- 
ands of the exhibitors. Distribution, however, as 
segregated activity, has been almost eliminated, 
1 the general opinion is, that it will entirely lose 
at identity. Leading producers have not only 
taken over the distribution of their own products 
also entered the field of exhibition. Therein 
re presented some of the larger problems in the 
isiness. 

There are over three hundred companies en- 
raged in the production of motion pictures, but, 
hough artificial light is used in the production of 
ighty-five per cent of the pictures now made, the 
inshine cities of Hollywood, Universal City, Cul- 
er City, and Zurbank, in southern California, rep- 
resent the center of the business and will no doubt 
mtinue to always. They are, indeed, the source 
{ supply for the business-art, since anything 
needed, from natural scenery to trained insects, 
can be had there; also casts for any production can 
be secured from the great movie colony there. 
While as stated, over three hundred companies are 
now engaged in the production of motion pictures, 
there is no doubt that the field will be reduced if 
consolidations which have taken place and the 
pending mergers are held by the courts to be only 
reasonable restraint of trade and not violations of 
the anti-trust laws 

With the growth of the business, many legal 
problems have necessarily presented themselves, 
viz., patent infringements; application of copy- 
right laws to motion pictures ; the arbitration clause 
in the Standard Exhibition Contract; block book- 
ing and blind booking; the Credit Rules adopted by 
distributors; mergers; censorship; and the foreign 
situation arising from the placing of limitation or 
quota restrictions on the importation and showing 
of American films in certain countries. 

The varied legal problems in the industry have, 
in reality, reached the stage where they have been 
considered of sufficient significance to warrant a 
course on Motion Picture Law. Such a course was 
offered during the summer session of 1929 by Dr. 
Ralph Culver Bennett at the University of South- 
ern California, Los Angeles.® 

The subject of Mergers in the Motion Picture 
Industry has been completely and commendably 
covered by Dr. Bennett in his recent article under 
that title in a number of The Annals of The Amer- 
ican Academy of Political and Social Science* de- 
voted to the Anti-Trust Laws of the United States. 

The early history of censorship is interestingly 
given by Terry Ramsaye’ and the Congressional 
Record will disclose the two decided views of to- 
day on this problem.* A bill providing for a Fed- 
eral Motion Picture Commission with power to 
regulate or censor motion pictures has been pro- 


> 


posed in Congress 

The foreign situation referred to, arises from 
recent legislation in most of the important coun- 
tries with a view to promoting domestic business 
in the production of motion pictures. Films shown 
throughout Europe are mostly of American produc- 
tion. The result of this legislation to stimulate do- 
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mestic business has naturally been to decrease the 
importation of films and this has seriously affected 
the film companies of the United States. Nine 
countries, England, France, Germany, Italy, Aus- 
tria, Hungary, Poland, Portugal, and Yugoslavia, 
have some form of definite film control rather than 
tariffs.° The percentage of American films dis- 
tributed in the United Kingdom, France, and Ger- 
many, has been reduced since 1926, indicating that 
the domestic business in those countries has in- 
creased, due to a large extent, no doubt, to this 
legislation. 

The problems of censorship and the foreign sit- 
uation are perhaps more economic than legal, in 
their nature, and with this brief reference the writer 
will refrain from discussing these subjects at length 
and devote this article to a discussion of the other 
subjects mentioned, with some emphasis on legal 
problems of the past as well as those of today. 


Patent Infringements 


The patents war referred to resulted from the 
use of various apparatuses invented for the purpose 
of producing and projecting pictures on the screen, 
thereby bringing into issue the priorities of these 
inventions. Mr. Edison contended that the pic- 
ture cameras and the machines used to throw the 
picture on the screen were directly akin to his pat- 
ented peep show kinetoscopic camera and were, 
therefore, infringements upon his patents. The 
first showings of pictures on a screen, in 1895, were 
at numerous places with various types of projec- 
tors, all very similar in construction and operation. 
In some instances, the inventors had, at one time 
or another, been employed at the Edison plant. 

The first screen projection machine put out 
under the Edison banner was not demonstrated un- 
til 1896. It was called the Vitascope.’"® This ma- 
chine, it appears, was really invented by a man 
named Armat, Edison’s name being used, with his 
permission, for commercial purposes. The distin- 
guishing feature of the various machines was in the 
device which moved the film along intermittently, 
otherwise the machines were no doubt the out 
growth of the Edison machine. The first suit 
brought by Edison for infringement of patent rights 
was against the International Film Company. et al 
The style of this case was “Thomas A. Edison 
versus Charles H. Webster et al.” Filed in the 
United States Circuit Court for the Southern Dis 
trict of New York in December, 1897,"' it marked 
the beginning of legal strife which was to continue 
for years, as the first suit was followed by other 
proceedings in behalf of Edison for infringements 
and to enjoin the alleged illegal use of cameras and 
projection machines. Maguire and Bacus, Sigmund 
Lubin, Edward H. Armat, Eden Musee American 
Company, Mare Klaw and Abraham Erlanger, Au- 
gustin C. Daly, Walter S. Isaacs, American Muto- 
scope Company and Benjamin F. Keith, J. Stuart 
Blackton, Albert E. Smith, the American Vitagraph 
Company, and William N. Selig are some of the 
numerous party-defendants in the suits brought by 
Edison. 

In 1900 Armat, the inventor of the movement 
used in the screen projection machine which had 
Foreign and Domestic Commerce of The Department of Commerce 


10. Ramsaye supra 227 
11. Ramsaye 379 





9. From Motion Pictures Abroad, issued by The Bureau of 


= 





ae 


Pm 





aeus 






















318 


been put out under Edison’s name, filed a number 
of suits against the makers and users of picture 
machines, including the Biograph Company and 
Edison. The history of motion picture patent liti 
gation reveals no less than two hundred and two 
actions, with approximately three hundred replev- 
ins and the like.’ In some of the suits brought by 
Edison, he was successful,'* in others unsuccess- 
ful.'* This strife came to an end in 1908 through 
a compromise, which resulted in the formation of 
the Motion Picture Patents Company, a powerful 
concern. 

The success of Edison in his earlier 
suits was no doubt responsible for the compromise. 
At least the first overtures for peace came from 
his opponents, although it appears Edison was 
ready to accept such a plan. At a meeting on De- 
cember 18, 1908, attended by Edison officials, by 
George Kline, by Vitagraph, Lubin, Selig, Essanay, 
Pathé and others, including Biograph officials (who 
for a time had refused to be a party to a com- 
promise) the peace treaty was entered into, result- 
ing in the organization of the patents company men- 
tioned above.’® 

As might well be expected, the use of sound 
films, originating within the last few years, has not 
been without the accusation of patent infringement 
The Western Electric Company brought suits in 
Germany, Switzerland, Holland, Austria and Hun 
gary. In the suit in Germany, the Western Elec- 
tric Company alleged infringement by the German 
Klang Film Tobis group. American sound films 
using Western Electric equipment were for a time 
discontinued in Berlin, due to a Court order enjoin 
ing the use of that apparatus there. A pact, how 
ever, was signed in July, 1930, by German and 
American electrical and film for an ex 
change of patents and rights for “talkies through- 
out the world.*® Other suits for alleged infringe 
ments on talkie patents have been filed, notably a 
suit filed in the Federal Court in Los Angeles on 
February 24, 1931, by Orlando E. Kellum and wife 
against Warner Brothers, Inc., et al., asking dam- 
ages in the sum of $180,000,000."" 

With the recent announcement that a patent 
has been secured on apparatus which disseminates 
odors supplementary to the scenes on the screen, 
we can expect that this new invention, known as 
the “smellies,” will develop some unsavory litiga 
tion for Court olfactories 


some of 


interests 


Copyrights 


In 1912, the Copyright Laws were amended to 
permit Motion Pictures as such to be copyrighted."* 
Prior to that time they could only be copyrighted 
as a photograph. In 1903, the Federal Court, in 
the case of Edison v. Lubin,’® held that a number 
of scenes, where there was continuity running 
through the series, could be copyrighted as a photo 
graph. In this case, a series of over 4,500 pictures 
had been taken of Kaiser Wilhelm’s yacht “Me 
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teor,” when being christened and launched, and 
the complete celluloid sheet, it was held, was en 
titled to be copyrighted. 

For an interesting case on infringement of coy 
right on a photo, the writer suggests Gros et. al 
Seligman et al.,”° in which the court held that th 
photograph “Cherry Ripe” was an infringement or 
the copyrighted photograph “Grace of Youth 
Since the amendment of 1912, picturs 
photo-play may be copyrighted by depositing a titl 
and description, with one print taken from eacl 
scene or act; in the case of motion pictures other 
than photo-plays, by depositing a title and descriy 
tion with not less than two prints taken from dif 
ferent sections of the complete motion picture.” 

3y turning over a story to a magazine for pub 
lication without reservation, the right to dramatize 
it goes to the publisher, as assignee of the author 
Ipso jure, it would seem to follow that it would 
therefore be necessary to reserve the motion pic 
ture rights. But, as the right to dramatize 
and the right to a motion picture play of that same 
story are, however, separable, there may be a copy 
right for each The sale of motion picture 
would probably not carry hts, but, no 


a moton 


a novel 


rights 
“talkie” rigl 
doubt, the talkie rights would only be saleable to 
the producer having the motion picture 1 i 
the talkie could not be produced without making 
the picture, thereby infringing the copyright held 
by the producer. 

An early and probably the first case on in- 
fringement of a copyright by the prod 
motion picture is the case of Kalem \v 
3rothers, Marc Klaw, Abraham FE g 
Henry Wallace.** This was brought to re 
strain the defendants from infringing the copyright 
of the late General Lew Wallace’s copyrighted 
book “Ben Hur.” The defendant Kalem Company, 
who, at the time, were engaged in the production 
of motion picture films, had made from certain por 
tions of the book a which could be fol 
lowed in action. Then, having caused the described 
action to be performed, they took negatives for 
tion picture scenes, from which they produced films 
suitable for exhibition. The defendant company 
had made the picture with the intention of 
it. It was advertised under the title 
“scenery and supers by Pains Fireworks ( 
chariot race by 3rd Battery, Brooklyn, positively 
the most superb motion picture spectacle ever pro 
duced in America Culminating in Ben Hur 
victor.” The defendants sold the films, whereupon, 
public exhibitions from same took place. The first 
question in the case whether the 
hibition of these motion pictures infringed any 
rights under the Copyright Law. The Court (per 
Holmes, J.) affirming the eed by 
the lower court, said, “By Revised Statutes, Sec 
4952, as amended by the Act of March 3, 1891, 
Chap. 565; 26 Statutes at Large 1106; U. S. Comp 
Stat. 1901, p. 3406; authors have the exclusive right 
to dramatize any of their works”: held, that there 
had been a dramatization of Ben Hur and that the 
copyright had thereby been infringed. Previ 
had been held, in the case 
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Palmer®® that the title “drama” could be applied 
pantomime, and the Court in the later case said, 
, pantomime of Ben Hur would be dramatizing 

Hur, it would be none the less so that it was 
ibited to the audience by reflection from a glass 


| not by direct vision of the figures—the essence 
the matter 1s not the mechanism employed but 
it we see the event or story lived.” The second 


estion was whether the defendant producers and 
stributors should be restrained and the court held 
e makers of motion picture films of the incidents 
a copyrighted book, who sell the same with a 
ew to their use for dramatic reproduction, in- 
ve the exclusive right given the author under 
e statute to dramatize his work.” 

As ideas and basic characters in a play are not 
otected by copyright nor at common law, they 
ay be used in another play or motion picture, 


developed or treated in a different way. A good 
ase as well as a late one dealing with this ques- 
m is Nichols v. Universal Pictures Corporation 
al. (1929).2® In this case the complainant, Anne 


Nichols, brought suit as author and copyright- 
\bie’s Irish Rose,” alleging that 
en infringed by the defendants 
d distribution of the motion 
“Abie’s 


ywner of the play 

her copy right had be 
their production an 

picture entitled ““The Cohens and Kellys.” 


Irish Rose” was produced on the American stage 
March, 1922; the defendants’ picture subse- 
quently The defendants, however, claimed that 


their picture had been made not from “Abie’s Irish 
Rose” but from “Two Blocks Away”—a play writ- 
ten by Aaron Hoffman and produced by Charles B. 
Dillingham, several years prior to 1922. The com- 
plainant had, on January 10, 1927, granted the mo- 
ion picture rights of “Abie’s Irish Rose” to the 
Famous Players-Lasky Corporation. The Court 
found that both the complainant’s play and the de- 
fendants’ motion picture made use of common prop- 
erty, such as Jewish and Irish characters, strong 
parental opposition to a marriage, and the final con- 
ciliation. “Abie’s Irish Rose,” it was held, pre- 
sented the conventional situation of Jewish boy and 
ind Irish Catholic girl in love with each other, both 


meeting with opposition because of the strong re- 
| ° ° 7 . = ° ° ‘e 

igious prejudices of their parents, while in “The 
Cohens and Kellys” an Irish Catholic boy was in 
love with a Jewish girl, but their marriage was op- 


posed by their respective parents because of a feud 
existing between the Cohen and Kelly families, who 
resided in the same tenement. However, in “Abie’s 
Irish Rose,” the attitude of Solomon Levy and 
Patrick Murphy, the two fathers, toward the respec- 
tive religions of the two families is the outstand- 
he play, while the plot in “The 


t 
1] 


ing feature of 


Cohens and Kellys” revolves around a legacy of 
$2,000,000 paid to Cohen through mistake but right- 
fully belonging to Kelly The record also dis- 


closed that the defendant in 1925 tried to purchase 
the motion picture rights to “Abie’s Irish Rose,” 
and that, when the scenario of “The Cohens and 
Kellys” was being written, its author studied the 
synopsis of “Abie’s Irish Rose”; also ethat Uni- 
versal Weekly, a publication issued by the defend- 
ant Universal Pictures Corporation, announced, 
upon the completion of its picture, that its photo- 
play would be to the screen what “Abie’s Irish 
Rose” is to the stage, raising comparatively strong 
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inference that the author of “The Cohens and 
Kellys” had gained some of his ideas from “Abie’s 
Irish Rose.” The Court held that while the man- 
ner of expressing ideas may be secured by copy- 
right, mere ideas or emotions aroused by produc- 
tion are not protected, saying, “the fact that two 
productions display the same trend of emotions is 
not enough to show plagiarism, emotions, like mere 
ideas, not being subject to pre-emption, but con- 
stituting common property, and it is the incidents 
or elements or grouping of them, and the manner 
of expressing or illustrating an idea or fact, that 
are to be compared, and which may be protected 
by copyright.” 

The decision just referred to is in accord with 
the statement made by Mr. Justice Brandeis in the 
case of International News Service v. Associated 
Press.*” In his opinion in that case he said 
under the Copyright Acts, the element in intellec- 
tual productions, which secures such protection, is 
not the knowledge, truths, ideas or emotions which 
the composition expresses, but the form or se- 
quence in which they are expressed.” 

Nichols v. Universal Pictures is also in ac- 
cord with Eichel v. Marcin®** in which Judge Man- 
ton held that the play “Cheating Cheaters” did not 
infringe the play “Wedding Presents,” although 
there were many resemblances between the two; 
also that there was no copying from the plaintiff's 
play of any plot, scene, dialogue, sentiment or char- 
acter, aside from the general features and subjects, 
which were open to common use. “The object of 
copyright,” said he, “is to promote science and the 
useful arts. If an author, by originating a new 
arrangement and form of expression of certain 
ideas or conceptions could withdraw these ideas or 
conceptions from the stock of materials to be used 
by other authors, each copyright would narrow the 
field of thought open for development and ex- 
ploitation, and science, poetry, narrative, and dra- 
matic fiction and other branches of literature would 
be hindered by copyright, instead of being pro- 
moted. A poem consists of words, expressing con- 
ceptions of words or lines of thoughts; but copy- 
right in the poem gives no monopoly in the separate 
words, or in the ideas, conception, or facts ex- 
pressed or described by the words. A copyright ex- 
tends only to the arrangement of the words. A 
copyright does not give a monopoly in any inci- 
dent in a play. Other authors have a right to ex- 
ploit the facts, experiences, field of thought, and 
general ideas, providing they do not substantially 
copy a concrete form, in which the circumstances 
and ideas have been developed, arranged and put 
into shape. Holmes v. Hurst, 174 U. S. 82, 19 S. 
Ct. 606, 43 L. Ed. 904.’* 

The United States Circuit Court of Appeals in 
the case of Daly v. Webster et al.,*° stated on page 
a: *. It is plain that the author of such a 
work, where various incidents, in themselves com- 
mon literary property, are grouped to form a par- 
ticular story, must be confined, in his claim to copy- 
right, closely to the story he has thus composed, 
and that another author, who by materially vary- 


27. 248 U. S. 215, 63 L. Ed. 211, 227. 
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ing the incidents, materially changes the story, 
should not be held to be an infringer.”™ 

These cases support the proposition that to in- 
fringe a copyright the one subsequently using an 
idea, subject, plot or character must have used and 
developed such in substantially the same manner in 
which it had previously been developed and copy- 
righted. Failure to show this sort of copying would 
be a failure to establish plagiarism or infringement. 

On April 18, 1930, according to an Associated 
Press article of that date from New York, Elmer 
T. Walls of New York and Walter J. Weir of Phila- 
delphia filed suit in the United States District Court 
there, for an accounting and an injunction against 
Radio-Keith-Orpheum Productions, Inc., Florenz 
Ziegfield, and others, alleging that the stage and 
screen production “Rio Rita” plagiarized their mu- 
sical show “Two Little Captain Kidds.” The com- 
plainants allege that they copyrighted their piece 
in 1924, prior to the time “Rio Rita” was produced 
and contend that the second act of “Rio Rita” is 
an exact facsimile of “Two Little Captain Kidds,” 
as to plot, sequence of events, characters and story. 
Mr. Weiser, the clerk of that Court, in correspond- 
ence of March 9, 1931, advises the suit is still pend- 
ing. It will be interesting to note the eventual de- 
cision in this case. 


Arbitration 


The arbitration clause in the Standard Exhibi- 
tion Contract, used by distributors and required of 
exhibitors in the renting of pictures, has not only 
provoked considerable comment, but has also been 
the source of much legal controversy. It has re- 
sulted in a suit by the United States alleging that 
the contract evidenced a conspiracy in restraint of 
trade in violation of the Sherman Anti-Trust Act 
and praying for an injunction to restrain the vari- 
ous defendants, distributors et al., from further vio- 
lating Section 1 of that act. Manufacturing motion 
picture films in one state, finding customers for 
them in another state, making contracts with cus- 
tomers for their use and transmitting the films from 
the state where manufactured to the state where 
they are to be used, constitutes interstate com- 
merce,** so a contract restraining trade in motion 
picture films unreasonably (when the “rule of rea- 
son” has been applied, U. S. v. Standard Oil, 221 
U. S. 1) would be a violation of the Sherman Act, 
which has for its object the prevention of restraint 
on interstate trade and commerce. 

This Standard Exhibition contract’s arbitration 
clause provided for the submission of disputes aris- 
ing from the contract for pictures to a board of 
arbitrators, and since the distributors were under 
an agreement to lease pictures only by such con- 
tract and since 98 per cent of the distributors were 
parties to the agreement, it would not be difficult 
to understand that if the effect of the arbitration 
clause was to unduly restrain trade in motion pic- 
ture films, there was a wholesale violation of the 
Sherman Act. 

Before considering the contract and the con- 
tention of the United States, the exhibitors, or the 
distributors, it is important to know the state of 
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affairs in the industry before such a contract was 
adopted. In 1922, says Mr. Will Hays, a condition 
of chaos prevailed in the industry, since 4,000 suits 
concerning contracts between distributors and ex 
hibitors were pending. According to Mr. Hays 
many industries, fourteen of them large, were using 
arbitration to settle their disputes, while some states 
had adopted elaborate arbitration legislation. How- 
ard T. Lewis, Professor of Marketing, of the Grad 
uate School of Business Administration, Harvard 
University, in his article “Arbitration in the Mo 
tion Picture Industry,’”™ brings out that the con 
tracts prior to 1922 used by the same distributors 
not infrequently varied, every exhibitor being thus 
compelled to examine each specific contract, in or 
der to learn its terms; that sometimes pictures were 
never paid for, sometimes not returned promptly to 
the distributor after exhibition; that there were 
contracts which authorized the distributors at any 
time to demand additional cash payments. For in 
stance, when a dispute arose concerning a play date 
or a damaged or lost print, the distributor might 
demand a cash payment and could either withhold 
further pictures or terminate existing contracts, if 
the additional sum was not paid, since there were 
clauses providing that the decision rested solely 
with the distributor. Much ill feeling and a great 
deal of litigation were thus created. As Professor 
Lewis says, “This situation could not continue in- 
definitely.” 

Here it would seem was an industry that 
needed not only a uniform contract, but also some 
means of promptly disposing of disputes arising in 
the business. Therefore, such a plan was decided 
upon. The further history of the conditions pre- 
vailing before the adoption of arbitration, the na- 
ture of the arbitration clause adopted, and the re- 
sult of its adoption, are to be found in the petition, 
answer, briefs, and the opinion of Judge Thacher, 
in the case of the United States v. Paramount Fa- 
mous Lasky Corporation, et al., decided in October, 
1929, in the United States District Court for the 
Southern District of New York,** which held that 
the Standard Exhibition Contract as adopted with 
the arbitration clause, was evidence of a conspiracy 
in restraint of trade. (The Decree of the District 
Court was affirmed by the United States Supreme 
Court on Nov. 24, 1930.)** 

The United States in this suit, made Metro 
Goldwyn Mayer Distributing Corporation, First 
National Pictures, Inc., Universal Films Exchange, 
Inc., United Artists Corporation, Fox Film Corpor- 
ation, Pathe Exchange, Inc., T. B. O. Pictures Cor- 
poration, Vitagraph Company, Inc., Educational 
Film Exchange, Inc. (Distributors), The Motion 
Picture Producers and Distributors of American, 
Inc. (known as the Hays’ organization), and the 
thirty-two Film Boards of Trade (each an unin- 
corporated association maintained by the distribu- 
tors), parties defendant, in addition to Famous 
Players-Lasky Corporation. The defendant Film 
Boards of Trade are known as and located in AI- 
bany, Atkanta, New England (office in Boston), 
Buffalo, Montana (office in Butte), Charlotte, North 
Carolina, Chicago, Cincinnati, Cleveland, Dallas, 
Denver, Des Moines, Detroit, Indianapolis, Kan- 
sas City, Los Angeles, Milwaukee, Memphis-Little 


Rock (office in Memphis), Minneapolis, New 
83. Published as a separate article in 1929 
4. 384 Federal, 2d Series, 984 


See 51 S. Ct. 42, 75 L. Ed. (Adv, 5¢ 
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en, New Orleans, New York, Oklahoma City, 


tha, Philadelphi Pittsburgh, Portland, St. 

s, Intermountain (Salt Lake City), San Fran- 

Northwest, V hington (D. C.) 

In the Standard Exhibition contract of May 
1928, te provisions with respect to arbitration 
e, in substance, as follows: The parties agree 

before either of them shall resort to any Court 
etermine, enforce, or protect the legal rights of 

each shall bmit to the board of arbitra- 
established tituted pursuant to the 

es of arbitratior . all claims and contro- 
rsies. . . . The parties further agree to abide by 
forthwith com] vith any decision and award 

any such arbitration proceeding, and agree and 
nsent that any such decision or award shall be 
forceable in or by any court of competent juris- 
ction pursuant to the laws of such jurisdiction 
or hereafter in forces Each party waives the 

ght of trial by jury upon any issue arising under 
e contract, and agrees to accept as conclusive the 
ndings of fact made by the Board of Arbitration, 
nd consents to the introduction of such findings 
evidence in any judicial proceeding. If the ex- 
bitor fails or refuses to consent to submit to ar- 
tration any claim or controversy arising under 
the contract, or under any other standard exhibition 
ontract which he may have with the distributor, 
with any other distributor, or abide by and 
forthwith comply with any decision or award of 
the board of arbitration upon any such claim or 
ontroversy so submitted, the distributor may, at 


its option, demand for its protection, and as security 
for the performance by the exhibitor of the contract 
ind of all other existing contracts between the 
parties, payment e exhibitor of an additional 
sum not exceeding $500 under each existing con- 
tract; such sum to be retained by the distributor 
until the complete performance of all such contracts 
and then applied, at the option of the distributor, 
against any sums finally due or against any dam- 


ie Soon 


ages determined by said board of arbitration to be 
lue to the distributor, the balance, if any, to be 
returned to the exhibitor. In the event of the ex- 
hibitor’s failure to pay such additional sum within 
7 days after demand, the distributor may by written 
notice to the exhibitor suspend service under the 
contract until said sum shall be paid and/or ter- 
mination of the contract.”™ 

The rules of arbitration referred to in the con- 
tract provided as to the number constituting the 
board of arbitration and the manner of appoint- 
ment; that the board of arbitration should have 
power to determine the dispute or controversy, to 
nake findings, to direct what should be done by 
either or both parti vith respect to the matter 


in dispute, to fix the maximum amount, not ex- 
ceeding $500, which each distributor might demand 
as security pursuant to the arbitration clause, and 
the findings, determination, and direction of the 
board were made conclusive and binding upon the 
parties 

There were various rules of practice and pro- 


cedure, and, in addition, rules for the enforcement 
of decisions of the board, which provided for the 
secretary of the Board of Arbitration giving the 
secretary of the local film Board of Trade notice 
when an exhibitor refused to submit to arbitration 
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or abide by an award. This information was then 
given to other distributors who were required to 
exact payment of a sufficient sum from such ex- 
hibitor as security for the performance of contracts 
which the exhibitor had with them and to suspend 
service if such sum was not paid. 

The petition of the United States in this case 
against Paramount-Famous-Lasky Corporation, et 
al, alleged that the defendant distributors distribute 
approximately sixty per cent of all films distributed 
annually, and that the members of the defendant 
lilm Boards of Trade distribute ninety-eight per 
cent of all films distributed annually; that since 
1922, the defendants pursuant to an understanding 
inter se had coerced exhibitors into submitting to 
arbitration and had coerced them into compliance 
with the awards by refusing to enter into any con- 
tract except upon certain terms; that the defend- 
ants are engaged in interstate trade and commerce ; 
and that a conspiracy exists to restrain such inter- 
state trade and commerce. The prayer was for an 
injunction to restrain violation of Section 1 of the 
Sherman Act. 

In their answer the defendants admitted they 
are engaged in interstate trade and commerce but 
denied any conspiracy in restraint of such trade 
through coercing exhibitors to submit to arbitra- 
tion. The defendants set up that keen competition 
exists between the defendant distributors them- 
selves and other distributors, averring there is no 
industry in the United States in which more active 
competition has prevailed during the past five years, 
and at present prevails. The defendants contended 
that written contracts for leasing of pictures are 
essential, that verbal contracts would not be prac- 
tical, and that it has always been the practice to 
have written contracts; that because of dissimi- 
larities in contracts matters were complicated 
thereby causing exhibitors to ask for a uniform con- 
tract; that a form known as “Uniform Exhibition 
Contract,” which was acceptable to most persons 
interested, including exhibitors, was put into use 
in 1923; that after conferences in 1925 and 1926, 
in which exhibitor associations took part, held for 
the purpose of improving the Uniform Exhibition 
Contract, the Standard Exhibition Contract was put 
in force in 1926; that as a result of a trade prac- 
tice conference called by the Federal Trade Com- 
mission in October, 1927, the new Standard Exhibi- 
tion contract was adopted and has been in use since 
1928; that exhibitors were represented at this trade 
practice conference and that such exhibitors de- 
clared the arbitration of disputes to be fair trade 
practices. 

The defendants in their answer also set up the 
need for arbitration, alleging that between 500,000 
and 750,000 contracts for exhibition are entered into 
annually, with more than 11,000,000 deliveries of 
pictures each year; that it is necessary to agree 
upon the play dates subsequent to the execution of 
the contract, necessitating thereby, 11,000,000 sub- 
sequent agreements as to play dates; that count- 
less disputes occur in the course of the year; that 
promptness of decision in these controversies is al- 
most as important as fairness of decision, because 
of the nature of motion pictures, the rental value 
being greatest immediately after release date, since 
approximately fifty per cent of the total receipts 
are derived from the first 1,200 showings out of the 
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approximate total of 10,000. The defendants fur- 
ther alleged that if exhibition were prevented by 
long litigation, both exhibition and rental value of 
the picture would disappear before the litigation 
could be terminated. To substantiate the conten 
tion that the exhibitor is benefited through the 
adoption of the Standard Exhibition Contract, the 
defendants set up that before its adoption exhib- 
itors were required at the time their contracts for 
pictures were signed, to make deposits with dis- 
tributors amounting to twenty-five per cent or more 
of the aggregate rentals to be paid, whereby dis- 
tributors held over $5,000,000 of exhibitors’ money, 
which, if the distributors failed, the exhibitors were 
likely to lose, and that the arbitration plan in the 
Standard Exhibition Contract has done away with 
advance deposits. 

District Judge Thacher held that the form of 
contract adopted, providing that any exhibitor, 
whether or not a party to the agreement adopting 
the form of contract, who should not abide by the 
terms of the contract, would not receive films from 
other distributors, evidenced a conspiracy in re- 
straint of trade in violation of Section 1 of the 
Sherman Anti-Trust Act; and, that it was “no jus- 
tification for a conspiracy in restraint of trade evi 
denced by such contract, that the motion picture 
industry as a whole profited as a result of distribu- 
tors collectively enforcing compulsory arbitration 
provisions of contracts on exhibitors by refusing 
films to exhibitors who violated a contract with one 
of their number.” While recognizing the right of 
“commercial groups or of traders, generally to vol 
untarily impose upon themselves standard forms of 
agreement which do not unduly restrict competition 
and thus restrain trade, or to agree that all contro 
versies arising between them shall be settled by 
arbitration,” the Court said, “ when such agree 
ments are sought to be imposed upon others, re- 
gardless of their wishes, by coercive combinations, 
having power to say ‘take what is offered or get 
nothing,’ they become illegal.” Judge Thacher 
further held, the restraint imposed in this case 
upon exhibitors was not shown to be volun- 
tary merely by their acceptance of the con- 
tract, since they could have no other contract, if 
they refused to accept such contract, saying, ‘ 
such coercive restraint upon the commercial free- 
dom of an exhibitor, who was neither represented 
nor consulted with reference to the agreement to 
adopt the standard form of contract, is undue and 
unreasonable, both at common law and under the 
Sherman Act a State Legislature could not 
lawfully impose compulsory arbitration upon the 
Motion Picture Industry. Wolff Packing Company 
v. Court of Industrial Relations of State of Kansas, 
262 U. S. 522, 43 S. Ct. 630, 67 L. Ed. 1103, 27 A. 
L. R. 1280. Much less should it be within the 
power of a combination of practically all the dis- 
tributors to do so by coercion, exercised through 
control of the available supply of films.’" 

In affirming the decree of the District Court, 
Mr. Justice McReynolds, speaking for the United 
States Supreme Court, said: “The fundamental 
purpose of the Sherman Act was to secure equal- 
ity of opportunity and to protect the public against 
evils commonly incident to destruction of com- 


petition through monopolies and combinations in 


restraint of trade. Ramsay Co. v. Associated B 
Posters of U. S. and Canada, 260 U. S. 501, 512, 43 
S. Ct. 167, 168, 67 L. Ed. 368. . . . It may be th 
arbitration is well adapted to the needs of the 

tion picture industry; but when under the guise 
arbitration parties enter into unusual arrangements 
which unreasonably suppress normal 

their action becomes illegal.”** 

The need of arbitration in the industry is ay 
parent, it is expedient that some plan be worked out 
the nature of the business is peculiar, and probal 
there is no other industry in which the necessity 
such prompt determination of disputes exists 
has been pointed out by Mr. Hays, through arbitra 
tion the parties may determine their rights | 
awards within ten days, or two weeks, and over 14 
000 claims were disposed of in 1927. To show that 
the plan of arbitration has not prejudiced the ex 


hibitors, he points out that of the total claims filed 


competitior 


for arbitration 52 per cent were in support of t 
ter owners. Professor Lewis in his article*® says, 
“There seems to be no fundamental criticism witl 
the machinery, other than that it is compulsory 
and not voluntary. It is no fault of arbitration 
that the contract to be interpreted is not all that 
might be It might be suggested that arbitra 
tion may provide the best way out for the exhibi 
tors. 


ita 


38 Md Ss. Ce. 48, ¢ 75 L. ed. (Adv. 5¢ 
9 Not 33 supra 
(To be concluded in the June issue of the yurnal ) 


A New Program in Legal Education 
(Continued from page 302) 


content. They area part of a law school laboratory, 
and law traming, in last analysis, is a laboratory 
science for the examination of questions of govern- 
ment of whatever sort. If such training is not done 
by the school, then it must be done in the office and 
in the courts, as has been the case in the past It 
requires the coordination of the sustained efforts 
of both student and teacher. But the spirit of 
scholarship, the habits of accuracy, the power of 
expression, the understanding of law, should all be 
developed by such a method, and the product should 
be a better trained lawyer both for the community 
and the profession 


Review of Recent Supreme Court Decisions 


(Continued from page 315) 


tioners and by Assistant Attorney General G. A. 
Youngquist for the respondent 

Errata Russian Volunteer Fleet v. U. S \ 
B. A. Journal, April, ’31, pp. 247-248). The Solicitor 
General has been good enough to suggest that our 
review was in error as to the statement that the Su 
preme Court rejected the contention of the government 
that Sec. 155, on which the court of claims based its de- 
cision, did not apply to the case. The point is well 
taken. The court did not reject the contention of the 
government. The Chief Justice expressed the same 
view which the Solicitor General presented in his 
brief. The words “the soundness of the contention 
as well as,” in line 5 and 6 on p. 248 should be 
stricken out 
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\ttitude Toward Such Causes, in View of Alternative Procedure 





Interest of Patent Lawyers in Deter- 


\uthorized by Statute—Announcement of Early Policy 


By Kart FENNING 


Vember 
HE United States Court of Customs Appeals 
was organized | the Tariff Act of 1909 to 
hear appeals in customs matters from the 


uisers, the title of which has 


ird of General Appr 
l the United States Customs 


nce been change: 


Court. There was not sufficient work to keep the five 
ges on the Court Customs Appeals fully oc- 
upied and under statutory authority they were 


issigned from time to time to duty upon the Su- 
reme Court of the District of Columbia and on the 
Court of Appeals of the District of Columbia. The 
tter court was constantly having assigned to it 
new quasi-administrative matters coming up from 
e various Government departments in Washing- 
t Since its organization in 1893 the Court of 
\ppeals of the District of Columbia had jurisdic- 
tion of the appeals from the Commissioner of Pat- 
ents in patent and trade mark cases and by 1928 
the volume of these appeals had very much in- 
reased so that, taken with the other work on hand, 
the Court of Appeals of the District of Columbia 
became over a year behind and very greatly bur- 
ened with its work 
Under these circumstances the judges of the 
Court of Customs Appeals, apparently on their 
wn initiative, suggested to Congress that addi- 
tional work be assigned to their. court by trans- 
ferring to it appeals from the Patent Office. Asa 


result the Act of March 2, 1929, was passed chang- 


ng the name of the Court of Customs Appeals to 
he United States Court of Customs and Patent 
\ppeals and giving that Court not only jurisdiction 
appeals from the United States Customs Court 
Patent Office in patent 
nd trade mark cases 

At the time of the passage of that act there 
as pending in the Supreme Court a case involv- 
ng the question of whether the Court of Customs 
\ppeals was a so-called Constitutional court or a 
egislative court \pparently until this question 
as settled the Court of Customs and Patent Ap- 
eals did not feel justified in hearing any appeals 
he Supreme Court handed 
ywn its decision in Ex parte Bakelite Corp. in May 
1929 indicating that the Court of Customs and 


Patent Appeals was a legislative court, from which 


was to be inferred that the court could properly 
appeals from the Patent Office. 


\ccordingly the Court of Customs and Patent Ap- 


peals heard argument in its first patent cases in 


The cases were held, however, until 
handed down in 


une of 1929 


ill and the first dec 


isions were 


of the Washington, D. C., Bar 


October of 1929. During the term of 1929-1930 end- 
ing in June, 1930, the court handed down decisions 
in 206 cases. 

Since the law provides with respect to cases 
coming from the Patent Office that they may be 
either taken by direct appeal to the Court of Cus- 
toms and Patent Appeals or as an alternative the 
issues may be determined in equity suits filed in 
the appropriate United States Courts under Revised 
Statutes 4915, the patent profession is naturally in- 
terested in knowing the attitude of the Court of 
Customs and Patent Appeals and especially in de- 
termining what is the prospect of procuring a re- 
versal of the Patent Office. The number of suits 
filed under section 4915 of the Revised Statutes has 
increased in recent years but there have been not 
a sufficient number decided to make a statistical 
examination of them useful in determining whether 
such a suit is advisable. 

The decisions of the Court of Customs and 
Patent Appeals are probably reported in more 
places than almost any other court aside from the 
United States Supreme Court. They are reported 
in the United States Daily and collected in the 
United States Patents Quarterly. They are re- 
ported in the Official Gazette of the Patent Office 
and collected in the annual volumes of the decisions 
of the Commissioner of Patents. They are reported 
in the advance sheets of the Federal Reporter and 
collected in the bound volumes. Some decisions ap- 
pear in the Trade Mark Reporter. They are all col- 
lected in an annual volume of reports of the Court 
of Customs and Patent Appeals. The Patent Sec- 
tion of volume 17 for 1929 to 1930 of these reports, 
cited as C. C. P. A., covers 716 pages beginning with 
page 567 and ending with page 1282. Since the 
decisions are equally divided among the various 
judges it would appear that, in addition to his 
Customs Appeals, each judge decides about 39 pat- 
ent and trade mark cases and writes about 140 
pages of opinion. 

The 206 cases decided during the first year of 
the Court’s operations on Patent Office matters 
consist of 107 appeals from the Commissioner re- 
fusing to grant mechanical patents; 1 case refusing 
to grant a reissue patent; 8 cases refusing to grant 
design patents and 43 interferences involving the 
question of priority of invention of two or more 
inventors. There were also 2 cases involving re- 
fusal to register trade marks, 2 cases involving 
trade mark interference, 10 cases involving peti- 
tions to cancel trade marks already registered and 
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33 cases involving oppositions to registration of 
trade marks. 

The court early indicated that it would rely 
very largely upon the decisions of the Patent Office 
and in ordinary cases follow them. Thus in Beid- 
ler vs. Caps, 4 U. S. Pat. Q. 58; 17 C. C. P. A. 703, 
the court said: “The findings of fact of the three 
tribunals of the Patent Office, being unanimous, 
will not be disturbed by this court unless mani- 
festly wrong.” In Townsend vs. Smith, 4 U. S. 
Pat. Q. 269; 17 C. C. P. A. 647, the court said: “The 
three tribunals of the Patent Office differing in 
their views as to what this evidence shows, the rule 
does not obtain here that obtains where all the tri 
bunals agree, namely, that it must clearly and 
affirmatively appear that there has been some over 
sight, or mistake, or wrong construction of material 
facts, or some mistake or misapplication of some 
controlling principle of law, to justify this court in 
reversing the decision appealed from.” The same 
position was taken in ex parte involving 
merely the question of patentability. In ex parte 
Ford, 4 U. S. Pat. Q. 363; 17 C. C. P. A. 893, the 
court said: “When patentable novelty has been de- 
nied by all the expert tribunals of the Patent 
Office, it is incumbent upon one appealing there- 
from to make a clear case of error to obtain a re- 
versal,” and in ex parte Walter, 5 U.S. Pat. Q. 302; 
17 C. C. P. A. 982, involving an application for a 
design patent, the court said: “The application was 
rejected by the three tribunals of the Patent Office 
as lacking invention. In view of this fact, appel- 
lant ‘must make out a clear case of error to obtain 
a reversal.” In ex parte Banner, 5 U. S; Pat. QO 
384; 17 C. C. P. A. 1086, the court said: “In view of 
the fact that the tribunals of the Patent Office con- 
curred in holding that the appealed claims did not 
involve invention this court ought not to reverse 
the decision of the Board of Appeals, unless it is 
made to appear that the is manifestly 
wrong” and in Pengilly vs. Copeland, 5 U. C. Pat. 
Q. 479; 17 C. C. P. A. 1143, the court said: “It is the 
settled rule that this court will not reverse concur- 
ring findings of the Patent Office tribunals, except 
where the court can say that the decisions are man- 
ifestly wrong.” Nevertheless in ex parte Coley, 
5 U. S. Pat. Q. 281; 17 C. C. P. A. 1174, the court 
said: “The experts differ in their views of the mat- 
ter. Dr. Cain [who filed an affidavit for applicant] 
is quite positive that the processes [of applicant and 
the prior art] are not identical and he seems to be 
supported by respectable authority. On the other 
hand, the experts of the Patent Office assert they 
are identical. Where there is such doubt, the scales 
should be inclined toward the applicant,” and the 
patent was allowed, reversing the Patent Office. 

A statistical examination of the cases decided 
by the court during its first year indicates that it 
has fairly weM carried out the policy enunciated 
above. And it is to be noted that there were only 
5 dissenting opinions filed in the 206 cases. Of the 
107 straight patent appeals to the court the Patent 
Office was sustained in 84 cases and reversed in 9 
cases. In 14 cases the court reversed in part and in 
part sustained the Patent Office. Those 14 cases 
involved 126 claims. With respect to 82 claims the 
court sustained the Patent Office in its rejection and 
allowed 44 claims. The 84 cases in which the Pat- 
ent Office was affirmed are about 78.5 per cent of 


cases 


decision 
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the 107 cases considered. The 9 cases in whicl 
Patent Office was reversed in toto are about 8.4 
cent of the 107 cases considered If we cons 


the 14 cases in which the Patent Office was rev: 
in part as reversals and add them to the 9 cass 
which the reversal was complete we find that the \y 
which the applicants were allowed s t | 
claims are 21.5 per cent of the 107 ca 

The 32 cases in which the Patent 


23 cases in 
ses conside re 
Office wa 
versed in toto are 16 per cent of the 200 cases 
sidered. By adding the 14 cases in which the 
ent Office 
reversal are about 23 per cent of the 205 
sidered by the court during the yeal 

Of the 43 patent interferences considered th 


vas partially reversed these 46 cas 


Cases 


Patent Office was reversed in 5 cases, being 
11.4 per cent. 

There was only one reissue case before 
court and in that the Patent Office was sustain 
giving the Patent Office a score 100 per « 


There were 8 design cases before th¢ 


only one of them the Patent Office was 
giving the Patent Office here a score of 87.5 per 
cent. 

In trade mark matters there were only two 


cases of refusal to register and since these wer 


both sustained the Patent Office had a score o 
100 per cent There were 2 trade mark interference 
cases in one of which the Patent Office was re 


versed, giving it a score ot 50 per cent. There were 
10 trade mark cancellation cases, 
refused, giving the Patent Office again a score of 50 
per cent. There were 33 trade mark oppositions be 
fore the court in which the Patent 
versed in 11 cases, giving it a score of 665 per cent 


5 of which were 


Office was re- 


Of 159 patent cases the Patent Office was 
affirmed in 130, nearly 82 per cent. Of 47 trade vas 
mark cases the Patent Office was affirmed in 17, Vis 
about 64 per cent. 

While the Court of Customs and Patent Ay vat 


peals’ decisions handed down during the present mai 


term have not been critically examined, a general 


examination of them indicates that the percentages od 
obtained from examination of the cases decided last Ow 
year is fairly applicable to their current decisions pe 
The 206 cases decided in its first year by the me 
Court of Customs and Patent Appeals may be com oi 
pared with the 175 cases decided by the Court of “Te 
Appeals of the District of Columbia in the tw x 
years between December, 1926, and May, 1928, as . 
reported in the decisions of the Commissioner of ws 
Patents for December, 1928. Of the 175 cases, Bre 
145, or 83 per cent, were affirmed. Of the 175 = 
cases, 115 were patent cases, of which 95, or 8&2 shag 
per cent, were affirmed. There were 60 trade mark =e 
cases of which 50, or 83 per cent, were affirmed us 
From this it will be seen that on the whole the = 
chances of procuring reversal of the Patent Office bi 
are a little better before the Court of Customs and 
Patent Appeals than they were before the Court stu 
of Appeals of the District of Columbia. thu 
The profession expected when the Patent Office mu 
appeals were transferred to the Court of Customs bur 
and Patent Appeals that the appeals might b« ep 
argued, considered and decided sooner than was the Ma 
case in the Court of Appeals of the District of its 
Columbia. That this expectation was not unrea 
sonable is indicated by the fact that the five judges d 
















Court of Customs and Patents Appeals in the 


they were able to devote to appeals from the 

Office were able in the single year, 1929 to 

to dispose of 206 cases which is more than the 

c 17 ises which the three judges of the Court of 


ils of the District of Columbia were able to 
se of in the time they found available for Pat- 
‘fice appeals during the two years from 1926 
128. The increased activity of the Patent Office, 


er, and the number of cases acted on has re- 
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sulted in a very large increase in the number of 
cases in which appeals are taken to the Court of 
Customs and Patent Appeals and the result is that 
in spite of the large number of cases decided, that 
Court is unable to make much progress with its 
dates. It is to be hoped that when the Patent Office 
catches up with its work the number of appeals 
may drop off somewhat and the time between the 
Patent Office decision and the decision of the Court 
of Customs and Patent Appeals may be short. 


COOPERATION BETWEEN ENGINEERS AND 
ct LAWYERS 





rst Present Problem in the Oil Industry and Remedies Which Situation Calls for—Program 
> per Difficult of Accomplishment Because of Existing Laws, State and Federal, and 


Novel Engineering Principles Involved—Part to Be Played by Lawyers 
and Engineers Respectively in carrying It to Successful Conclusion* 





were 
re 
CT1Ce 
Se By Peter Q. Nyce * 
paces etary of Mineral Section, American Bar Association, Member of 
ges Washington, D. C., Bar 
s re AW is as old as lization. In its early stages body else ever attempts to do, but to the man who 
cent. | the so-called la f the jungle—‘“the survival does best what multitudes do well.” 
was of the fittest’—was entirely operative. Man . . 
trad vas quite largely a law unto himself and was like- Birth of Oil Petroleum Industry 
l/ vise his own lawy¢ In 1859, by the completion of the Drake well 
\s civilization developed and individuals segre- in Pennsylvania, the petroleum industry as we 
M gated themselves into bands or communities, man- know it, was born. Its rapid progress from that 
_—. made laws became reality, the individual sacri- time to the present has been extraordinary. 
—— cing certain privileges for the benefit of the band The zeal of the individual operator to secure 
bP r community in which he was privileged to live. all possible oil in the shortest time, even to the 
la Our present systen law is a continued develop- extent of bringing into possession a part of the 
an ment of that process. Very early in this develop- oil underlying a neighbor's property, developed un- 
Ras ent the exigencies of the occasion called into necessary drilling, wasteful methods of recovery, 
oe eing classes of individuals who were given to study great loss of gas, the early abandonment of prop- 
a the laws then existing and this group became known erty with much unrecovered oil thereunder. Such 
» s lawyers. They advised what could or could not’ methods, plus the efficient and expert advice of the 
% e done under existing laws. They were the ag- petroleum engineer and geologist in recommending 
ne é gressors in formulating new laws and principles to the operator where to drill or not to drill, have 
175 under which the « nunities must live. Concur- led in recent years to gross overproduction, a prob- 
r 82 rently with the development of the law and the lem which the industry itself has not yet been able 
sagt awyer, the engineering profession was born. In_ to solve. If we were presently pursuing the course 
med ur early civilization, each man was his own engi- of the now archaic oil and gas operator who did 
the weer. He built his own home, constructed his own not follow scientific advice, many pools developed 
ice bridge, and provided his own means of conveyance. during the past decade would still be undiscovered. 
and \s civilization be me more comple x, te hnical Conservation, Unit Operation and Cooperative 
ourt study was required consummate projects and 
thus meet the requirements of an expanding com- Development 
fice munity. The engineering profession assumed this Wasteful methods and overproduction have now 
oms burden. Both groups were human and thus sus- forced upon the industry conservation, unit opera- 
be eptible to human mistakes and errors. It was tion and cooperative development. These principles 
the Macaulay who said: “The world generally gives embrace the panacea for the industry’s solution of 
of ts admiration not the man who does what no-_ its present problems. This program is necessarily 
rea ” difficult of accomplishment because of present ex- 
lges eee ee Teena Encinane Hew Took. ee isting laws, both state and federal, novel engineer- 
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ing principles involved and selfishness which com- 
petition necessarily fosters. Conservation, in the 
sense which I now use it, unit operation and co- 
operative development were abhorred generally by 
the industry in the not far distant past. 

They afford a solution for the present overpro- 
duction, which has resulted largely from the early 
laws and court decisions holding that he who first 
reduced oil to possession became its absolute 
owner. The petroleum engineer has evolved prin- 
ciples which make possible orderly drilling, the 
production of oil as the market demands, protecting 
the property rights of all and with injury to none. 
Subsequent laws and court decisions are adjusting 
themselves to such a course. These novel ideas, so 
far as I know or have been able to learn, were ex- 
pounded first by petroleum engineers. This pro- 
gram when first advanced was considered imprac- 
tical, ill-advised and was not accepted by the 
industry. It was considered a reform and most 
reforms which we have tried in recent years have 
proved unsuccessful. 

Man-made laws will not successfully supplant 
natural laws, but man-made laws should and ulti- 
mately must harmonize with such laws so that the 
latter may properly function. Consequently, con- 
servation, unit operation and cooperative develop 
ment have thus thrust themselves upon the oil and 
gas industry. 

Education 


This has been accomplished largely through edu- 
cation. Universal acceptance and successful opera- 
tion of these principles depend upon the further 
education not only of the oil and gas producers, 
but of our legislators and the public as well. The 
promotion of such education must necessarily fall 
largely upon the Executive, the petroleum engineer 
and the lawyer. If I were speaking to lawyers, I 
would mention them first in this series. Courtesy 
in addressing you forbids such mention. So far as 
the engineer and lawyer are concerned, this service 
must be performed largely without compensation. 
Our late President Roosevelt has well said that: 
“Every man owes some of his time to the upbuild 
ing of the industry or profession to which he be- 
longs.” From the lawyer’s standpoint, this problem 
has been a blessing in one respect at least, if not 
more. It has established a close contact between 
the engineer and the lawyer 

The lawyer has been honored with the privilege 
of working with other professions. In our practice 
we work with the doctor, accountant, and in this 
recent development, the engineer. I have never 
believed in the dual purpose lawver. It is well for 
the lawyer to understand some of the principles of 
medicine, accounting and engineering. Such an un- 
derstanding greatly helps him in his profession, but 
I am opposed to the lawyer who would endeavor 
to practice medicine, accounting or engineering. 
The attorney should confine his activities to his 
own business, have general information of other 
professions, but obtain his technical information 
and advice from the particular specialist involved. 
There is and should be no occasion for jealousy be- 
tween our professions. Our primary object must 
be the solution of the problem jointly given us to 
solve. There is glory enough for all when the so- 
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lution is achieved. I have observed jealousic 

my own profession. As much can doubtless be said 
of yours. How can the engineer and the lawyer best 
cooperate in solving these problems? I shall not 
discuss the laws and decisions with which the 

yer and engineer must cope in this matter, becausg 
that subject has been discussed in another pape: 

The President of the United States has take 
cognizance of the seriousness of our oil situation 
and in 1924 created the Federal Oil Conservatio: 
Board, composed of the Secretaries of Inter iT 
War, Navy and Commerce. This Board, wl 
without legal power, has conducted hearings, 
received reports from engineers and lawyers 
has made reports to the public. These reports have 
been a real instrumentality in the campaign of edu 
cation. 

The American Bar Association 
ous consideration to oil and gas law 

The Mineral Section of the Association was 
created in 1926 as a result of 
mand on the Association, that a study of mining 
and mineral laws be made. 

The Secretary of the Interior in 
dress to the Mineral Section, requested that Sectior 
to appoint from its membership Conservatiot 
Committee of Nine to help solve the 
waste and overproduction. 

A Committee of Nine was appointed by th 
Chairman of the Mineral Section for such a study 
The Secretary of the Interior chose three members 
from that Committee in constituting a Committe 
of Nine to study the question and recommend leg 
islation if the latter were desirable. 

The Secretary's Committee of Nine was con 
posed of three members of the Mineral Sectior 
Committee, three members representing the Unite 
States and three members selected from the Amer 
ican Petroleum Institute. This Committee had as 
its technical advisers petroleum engineers selecte 
from the Departments of Interior, Navy and Com 
merce. A report was made to the Federal Oil Con 
servation Board. 

The Mineral Section Committee of Nine has 
continued to function since 1927. Its scope has beet 
extended by the appointment of sub-committees 
most of the oil-producing states and these sub 
committees are studying local situations within the 


has given ser 


a rather general de 


1927, in an ad 


problem o 


states. 

The Committee of Nine and the 
tees referred to will respond to the 
any public official or responsible group desiring 
professional advice involving the subject matter 
under consideration. This Committee has recently) 
worked with at least one ‘Executive 
advising the form and contents of 
tion. In giving such assistance, the Committee co- 
operated with the petroleum eng 
vice they sought in arriving at what appeared t 
be sane and sound conclusions. 

The joint services of the engineer and the law 
in solving sucl 


Sub-commit- 


Federal legisla 
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neers whose ad- 


yer must necessarily be required 
problems. 
must become 
matter about which each rhust know 
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with changing conditions. The lawyer must lear 


The enginee: 
changeable ant 


invitation of 


Department, 


The petroleum engineers and lawyers 
better acquainted with the subject 
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physical and economic laws are not change- 
The Mineral Section of the American Bar 


sociation has been addressed by engineers at 


1e of its meetings. The appearance of lawyers 
fore your body convinces me that vou are follow- 

the same course. We are mutually educating 
h other by such appearances. The result must 


essarily be most wl 


joint problem 
The Congress last July passed an Act permit- 
init operatior d cooperative development on 
blic lands (Public No. 527, Seventy-first Con- 
ess). That Act expired by limitation Jan. 31, 
31, and there is presently before Congress a bill 
ntinuing the life of such Act (S. 6128). Under 
at Act, the Kettleman Hills unit operation project 
is been consummated. This action definitely 


1olesome in helping to solve 


aces the stamp of approval of the Government 
unit operation 1 cooperative development. I 
ight relate as a matter of general interest some 


crew the Kettleman 


the details out of which g 
Hills agreement 
After the determination to work out a unit 


an in Kettleman Hills had been reached, a Com- 


mittee of Engineers was appointed by the parties 
nterested to work up engineering data. A Com- 
is likewise selected. After all 
ympletely worked out between 
the Engineers’ and the Lawyers’ Committees and 
accepted by a general Committee of Operators, a 


mittee of Lawyers 


the ideas had been 


pecial committee of lawyers was selected to work 
out the final draft of what is now known as the 
Kettleman Oil Association agreement. This agree- 
ment when in final 
eral Committee of Operators and the Department 
if the Interior. 

Unit operation and cooperative development on 
privately owned lands present certain difficulties. 
K’fforts have been and are now being made to secure 
proper state legislation in several of the oil pro- 
ducing states. The Sherman Anti-Trust law and 
the Clayton Act present additional obstacles where 
Interstate Commerce is involved. On December 17, 
1930, Representative Graham presented a resolu- 
tion (H. Res. 332, 71st Congress, Third Session) in 
the House of Representatives, which is as follows: 

“Resolved, That the House Committee on the Judiciary, 
r any duly appointed subcommittee thereof, be, and is hereby, 
authorized to conduct an inquiry into the power of the Con- 
gress of the United States to establish an administrative tri- 
bunal, with authority to render advisory opinions as to whether 
or not submitted commercial contracts or agreements affecting 
interstate commerce ar¢ are not violative of the Anti-trust 
Act, and the advisability of the adoption of such a policy; and 
for the purpose of this resolution the committee or any sub- 
committee is authorized to hold hearings and receive testimony, 
to sit at such times as may be necessary, whether or not the 
House be in session, and that at the conclusion of such hearings 
the committee shall report its findings to the House of Repre- 
sentatives, together with such recommendations for legislation 
as it may deem necessary to propose.” 

It has been apparent to those who have given 
consideration to the matter, that the present Fed- 
eral anti-trust laws have been harmful in certain 
instances to the proper functioning of business. 
From those laws, by the subsequent enactment of 
Congress, mergers of railroads approved by the 
Interstate Commerce Commission have been ex- 
cepted. Another exception to the operation of those 


laws exists in the cooperative marketing of agricul- 


rm was approved by the Gen- 
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tural products. Likewise, there is excepted persons 
or corporations engaged in export trade. 

I hope that the Graham or some other proper 
resolution is passed authorizing an investigation to 
determine whether agreements affecting irreplace- 
able natural resources should be excepted from this 
Act or approvd under some amendment thereof. 
Such a study would be wholesome and should re- 
ceive the support of your body. In the event such 
a study is authorized, the burden of convincing 
Congress of the merit of this proposal so far as oil 
is concerned must rest upon the petroleum engineer 
and the lawyer. 

Many laws which are entirely proper when 
passed become obsolete and unworkable with the 
changing economic conditions. 

Dean Young B. Smith of the Columbia Law 
School, calls attention to “intellectual inbreeding” 
in the legal profession. This, he says, is due to the 
lack of the proper and dynamic touch with life and 
society. He asserts that seldom do the courts util- 
ize the knowledge of the economist, the historian, 
the psychologist or the philosopher in determining 
social policy. As a result, legal standards are often 
inconsistent with actual experience. 

In recognition of this situation, George Wash- 
ington University has instituted a combined course 
in engineering and law. President Marvin, in a com- 
munication to the author, said in part substantially 
as follows: 

“Not only on account of the increasing complexity of the 
economic society in which we live, but because of the rapidity 
with which intricate decisions must be made and because there 
has been a breakdown in the miscellaneous assortments of ap- 
prenticeships, the universities have been increasingly called 
upon to develop men technically trained in one or more fields 
and able to correlate the work they have in hand in an under- 
standing and purposeful way with another or other equally tech- 
nical and highly professionalized service or services. Emphasis 
in all organization of study is being placed upon the social 
economic point of view. It is necessary for a man to be able 
to orient his work with the social, economic, and political ten- 
dencies about him, if he is going to be an effective servant in 
the community in which he lives. This is especially true if his 
profession be that of the law or of engineering. .,. . 

“Herein we find an immediate relationship between engi- 
neering, especially mining engineering, and the law. It would 
not be too much to say that in the cases of many executives it 
is the law plus that makes him successful, and the plus repre- 
sents important administrative or engineering training or both.” 

The laws of nature are unchanging and un- 
changeable; they are inexorable. The engineer 
strives to solve them, to explain them, to formulate 
them. The lawyer then must apply them to human 
relationships so that they shall become of practical 
value and use to mankind. It is therefore, the func- 
tion of the engineer to outline the conditions under 
which oil fields should be developed and of the law- 
yer to determine the method by which that can be 
legally accomplished. 
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The Journal is prepared to furnish a Binder to those 
who wish to preserve current or back numbers, at a price 
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facturer’s cost plus expense of packing, shipping, carriage, 
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well made and serviceable. Please send check with order 
to the Journal office. 















































CURRENT LEGAL LITERATURE 


A Department Devoted to Recent Books in Law and Neighboring Fields and to 
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Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 


Among Recent Books 


EDERAL Income Taxation; 1031 Cumulative 
Supplement, by Joseph J. Klein, 1931. New 


York: John Wiley & Sons, Inc. Pp. xi, 538.— 
This supplemental volume is a reminder of the intense 
activity which has been evident in the development of 
income tax law during the two years since the basic 
text, “Federal Income Taxation,” was published. The 
new book serves a useful. purpose, because the constant 
streams of tax decisions—sound and otherwise—make 
it necessary to try to find out not only what Congress 
meant but also what various authorities are saying 
Congress meant. This is a page-by-page annotation of 
the earlier book, briefly stating the effect of new rulings 
or decisions. The comments as to those of doubtful 
correctness and as to trends of decision are discriminat- 
ing. Besides the usual tables of cases and rulings, 
there are tables showing action since 1928 on the Tax 
Board cases and court cases which were cited in the 
cther book. The statement in the preface that the com 
pilers have examined and edited the rulings as they 
came out—a method which tends to produce a well 
seasoned result—is borne out by the sound quality of 
the work. Ropert N, MILLER 

Washington, D. C 


The Preparation of Wills and Trusts, by Daniel 
S. Remsen, in collaboration with R. H. Burton-Smith 
and Gerard T. Remsen. New York: Baker, Voorhis 
& Co. 1930. Pp. Ixxii, 1313.—Mechanical preparation 
excellent ; good print, paper, and binding. 

If the American Bar Association determined the 
best law book of the year (and why should it not?) 
this work would qualify for the title 

The authors set a complete task for themselves. 
They first accepted the report of the joint committee 
of the Chamber of Commerce of the State of New 
York and the New York State Bar Association that 
the volume of litigation concerning wills exceeded by 
far that on any other subject before the courts and 
that nearly three quarters of such litigation concerned 
the meaning and legal effect of wills, and, perhaps 
recognizing the eccentricities of courts in making dif- 
ficult a subject which sound policy should make as 
certain and simple as possible, the authors seek to in- 
tercept the difficulty at the source by presenting to the 
bar a complete resumé of the matters to be done and 
avoided in the preparation of wills and trusts. 

To this end the volume contains 516 pages with 
an average of five items to the page, thus presenting 
about 2500 points likely to arise in the preparation and 
construction of wills. 

Then follows 600 pages of forms of wills and 
deeds in trust which meet the discriminating approval 
of the authors. 


The volume is well indexed with ample citation 
of authorities both within and without the Unite 
States. 

The definitions adopted are stated in exceptionally 
clear language and the too-common muddling of details 
well avoided. 

In the opinion of this reviewer no lawyer should 
attempt to draw a will of any importance without a 
study of this work unless he is certain he is an expert, 
and, even then, a review of his knowledge will do hin 
no harm. 

In this connection the authors refer to a practice 
not common with many practitioners, of 
view of the draft of a will or deed in trust by inde- 
pendent counsel. 

This is really a notable law book 

Harrison Bb, RIvey 


asking a re- 


Chicago. 

The Middle Temple’s Contribution to the National 
Life, by Sir Lynden Livingston Macassey. 1930. Lon- 
don: The Solicitors’ Law Stationery Society, Limited. 
Pp. 122—This is a reading delivered by the 1930 
Autumn Reader before the Society of the Middle Tem- 
ple. 

The custom of readings in the Inns of Court was 
of ancient origin, and their function was to instruct 
the Inner Barristers (as the junior students were orig 
inally called) in some special branch of the law. The 
office of Reader was one of dignity and importance 
and entailed upon the incumbent the obligation of giv 
ing a series of feasts during the continuance of the 
readings, the cost of which is said sometimes to have 
exceeded 1,000 pounds. It was this expense which 
‘ed to their abolition in the Middle Temple in 1680 
The practice was revived in 1927 by Mr. Justice Mc- 
Cardie, and, shorn of its burdensome and _ technical 
character, is being continued. 

This reading concretely and abundantly illustrates 
the fact that the Middle Temple’s contribution to the 
national life by no means has been limited to the field 
of the law. In addition to the long list of barristers, 
law writers and judges, one would expect to find upon 
the rolls, there is an imposing number of writers, sol- 
diers, sailors, statesmen, with some account of their 
various achievements. 

Many of these Middle Templars are so notable 
that their names index the scope and value of the con- 
tributions. Among the great Elizabethans are Barthol- 
omew Gosnold, Sir Francis Drake and Sir Walter 
Raleigh; of the Virginia company George Percy, Sir 
John Popham and Sir Edwin Sandys; a1 


I the 
diers and sailors, Sir Martin Frobisher 
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tion of constitutions 


history of amendments and 
various states and countries 

The balance of the volume covers the various diffi- 
ulties inherent in a representative government, in the 





kins, General Smuts and Field Marshal Sir Henry 
vn Wood; among the writers, Congreve, Fielding, 
Sheridan, Cowper, Moore, De Quincey, Blackmore, 
jickens and Thackeray; among the statesmen, John 
the second Earl Grey, Henry Grattan and Ed- 

| Burke. 
In the law itself the list is headed by Sir William 
kstone and includes Joseph Chitty, Sir Alexander 
cburn, Lord Russell of Killowen, Sir Henry 
vkins (Lord Brampton), Lord Coleridge, Lord 
ling and Lord Chancellors Clarendon, Somers, 
ns. Finlay and Sankey 

The Middle Temple is entitled to more definite 

it for the achievements of these professional men 

the law, whom she trained, than for those of her 

embers who turned to other pursuits and whose din- 

ners within her walls were merely a part of their gen- 
| experience and education. 

In another field, however, her contribution is no 
ess definite and equally important as in jurisprudence. 

lowing Burke, it has become a platitude to declare 
that the common law is one of the great sources of 
English liberty. On the rolls of the Middle Temple 
re the names of witnesses who prove the fact. To the 
Cromwellians she contributed Pym and Ireton, and to 
the cause of Ireland, Grattan. 

So great was the Middle Temple's contribution to 
the American Revolution that to it a separate chapter 
s devoted. In Parliament the Middle Templars Ed- 

und Burke and John Dunning fought the policy of 
the government. Another Middle Templar, Peyton 
Randolph, was President of the First Continental Con- 
John Dickinson was on the committee that set- 
tion of Independence which 


gress. 
tled the draft of the Declara 
Middle Templars Edward Rutledge, Thomas Heyward, 
[Thomas McKean, Thomas Lynch and Arthur Middle- 
ton signed. On the Constitution of the United States 
ippear the signatures of three members: John Rut- 
edge, Jared Ingersoll and Wil. Livingston. 

In addition to these outstanding figures Sir Lynden 
ists many others who made substantial contributions 
to the cause of independence. Indeed, so close from 
the beginning was the bond between the Inn and Eng- 
land’s first colony that Sir Lynden is warranted in 
saying that “it was the Middle Temple’s child, Vir- 
ginia, that headed the revolt.” 

In the face of this strong tradition, shared by his 
own Gray’s Inn, one wonders why Lord Birkenhead, 
n one of his last essays, should have remarked, with 
petulant surprise, upon the fact that of speeches by 
Indians the most revolutionary were made by members 
f the Inns of Court. 

WALTER P, ARMSTRONG 
Memphis, Tenn 


1930. New 
\ work for 


Legislative Principles by Robert Luce 
York: Houghton Mifflin Co. Pp. vi, 634 
legal antiquarian with good eyesight. 

The work of Mr. Luce is painstaking. The ex- 
mination of authorities runs from Demosthenes to 
Woodrow Wilson. To check his quotations of ancient 
uthors alone would be a large task. One hundred and 
forty-four pages are devoted to definitions of law, the 


beginnings of law-making, the historical development 


‘f parliaments and representative bodies, and the crea- 
From thence he proceeds to the 
1 amending the basic law of 
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selection of representatives and the qualification of 
voters ; concluding with a chapter or two on the effect 
of public opinion and the referendum. 

It is not the purpose of this reviewer to treat 
lightly this effort of Mr. Luce but rather to explain 
that it is an historical treatise of subjects not of imme- 
diate use to the busy practitioner. 

Harrison B. RILey. 

Pasadena, Calif. 

The Lawful Pursuit of Gain, by Max Radin. 1931. 
New York: Houghton Mifflin Co. Pp. 144.—This vol- 
ume presents the Barbara Weinstock lectures on the 
morals of trade, delivered by Prof. Radin at the Uni- 
versity of California. The author has followed the 
valuable method of using court decisions as a point of 
departure in considering business ethics, and he has 
produced a very enlightened and stimulating discussion 
for all who are interested in the improvement of busi- 
ness morals, either from the legal or business stand- 
point. 

Contrary to what the title might suggest to some, 
we have here no mere generalized treatment of the 
whole field of law and gain, but rather a pointed ex- 
amination of the law in relation to the hard creditor, 
the rapacious creditor, the dishonest vendor, and the 
unfair competitor. Each situation is presented against 
a background of theoretical morals as well as popular 
morals. 

Prof. Radin concludes that the law, with regard for 
humanity, has restrained’ the hard creditor, but that it 
has been unavailing in curbing usury. The topic of the 
dishonest vendor leads to a trenchant criticism of much 
advertising, and praise for the work of the Federal 
Trade Commission. As far as the unfair competitor 
is concerned, Prof. Radin holds that public standards, 
uncertain as they are, have been more of a restraining 
influence than the law. 

Prof. Radin insists that the law is frequently ahead 
of popular morals, but he does not hesitate to reveal 
his conception of its shortcomings, as in the case of the 
mild treatment of “cut-throat” competition. In fact, 
the final chapter, on “Law and the Future of Busi- 
ness,” closes with the thought that, although the busi- 
ness men of the future will need “no inconsiderable 
moral fortitude,” “it is unfortunately not probable that 
they will be much guided imgadvance by the accredited 
representatives of the law.” 

No bibliography is presented, but the copious notes 
refer the reader to a generous amount of source ma- 
terial. Ropert C, TEARE. 
Evanston, Illinois. 


The United States of America, by Albert Perry 
srigham. 1927. London: University of London Press, 
Ltd. Pp. x, 308.—Professor Brigham has remarkable 
ability in presenting the essentials of a very large prob- 
lem in relatively few pages. In this book he has pre- 
sented studies in physical, regional, industrial, and hu- 
man geography. Most of the material incorporated in 
the fifteen chapters of this volume is based upon lec- 
tures which he has delivered at the Oxford University 
School of Geography. In their condensed form they 
reflect the author’s effort to present matters of general 
interest to people in a foreign country regarding the 
geography of the United States. 

In the first five chapters he outlines the physical 
setting or geographic background for the development 
of a new nation, separated by about 3,000 miles from 
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the mother countries. In those chapters the physio- 
graphic provinces of the United States are described, 
an outline of the climate of the country is presented, 
and the composition and distribution of the population 
are treated. 

In the next three chapters, Dr. Brigham sets forth 
the wonderful wealth in natural resources discovered 
within our national domain, both on or at the surface 
and underground. He emphasizes the importance of 
these natural resources in the establishment and growth 
of this nation. 

After having laid the foundation for great eco- 
nomic development, there comes a series of chapters 
treating the growth of manufacturing, the development 
of transportation and commerce, and then the writer 
turns his attention to the cultural aspects of national 
development. Chapters on education, traditions, lan- 
guages, statehood and national unity follow. 

The volume is well written and should serve any 
general reader interested in the establishment and 
growth of the United States and it should serve as a 
supplementary assignment in schools where special at- 
tention is being given to the geography of our country. 

WALLAcE W. Atwoopn. 

Clark University. 


Enforcement of the Prohibition Laws of the 
United Statcs, by The National Commission on Law 
Observance and Enforcement. Seventy-first Con- 
gress, 3d Session, House Document No. 722. Wash- 
ington: United States Government Printing Office, 
1931. Pp. VIII, 162—Much of the vocal opposition 
to prohibition comes from those who have a finan- 
cial stake in the return of the liquor business to legal 
favor or from those romantic natures who veil the 
problem of drink control in an aura of poesy. Ar- 
rayed against them in press and microphone and on 
platform are earnest, eloquent men and women to 
whom drinking is sin and to whom any form of 
tolerance of it is a compromise with the devil. 

The evils of the liquor business, made espe- 
cially conspicuous by the emergency of war, gave 
the prohibitionists a victory, unfortunately with- 
out conditions.. The extreme drys ignored polit- 
ical realities with the results that are common 
knowledge. This victory of the drys is seen now 
to have been indecisive®and the tide of success is 
running with the wets. The majority of the elec- 
torate standing between these contending extremes 
has no need to accept the label dry or wet. This 
great middle group is concerned only for the estab- 
lishment of a sound policy, which however short 
of perfection, will contain the germs of permanence. 
The middle majority should not give an extremist 
leadership a victory without a definite understand- 
ing as to the terms of settlement. 

The prohibition report of the Committee on 
Law Enforcement contains little that is comforting 
to extreme wets or extreme drys. It points out that 
the history of the liquor traffic everywhere empha- 
sizes the necessity of governmental control. Re- 
spect due to fundamental law and statutes forbids 
a direct or indirect acquiescence in nullification. In- 
creased industrial efficiency and better standards 
of living among workers are attributed to prohibi- 
tion. On the other hand prohibition enforcement 
has not succeeded. Even if the lamentable corrup- 
tion and inefficiency of the prohibition services can 
be corrected, the task of enforcement seems impos- 








sible. State and federal cooperation is diminishing 
drinking of intoxicants is increasing, the criminal] 
by-products of enforcement are growing in num- 
ber and significance. The solution, apparently. is 
along the lines of retention of federal control whilk 
abandoning the attempt to make enforcement 
form throughout the United States 

The report on prohibition is the first of a ser 
of studies which will discuss causes of crime; cr 
inal justice and the foreign born; the influencs 
economic conditions on criminal conduct; juvenik 
delinguency; illegal acts of government officials 
cost of crime; police prosecution and courts; 
probation, prison and parole. The second pub 
lished study of the Commission will deal wit! 
American criminal statistics. The Commission had 
expended $327,000 to March 1, 1931, of which 
proximately $100,000 was chargeable to the prohi- 
bition investigation. The total appropriations 
the Commission have been $500,000 available t 
June 30, 1931. The eleven members of the Com- 
mission serve without compensation 

The prohibition report is a succinct, readabl 
volume consisting of a preliminary statement 
seven pages describing the scope of the investiga 
tion and ten chapters followed by separate stat 
ments of each of the Commissioners. Chapter ter 
is devoted to conclusions and recommendations 
This chapter should be read in connection with the 
whole report because, taken by itself, it is subject 
to misinterpretation in the light of the contents of 
preceding chapters. Separate statements of the 
Commissioners make up approximately half of the 
report. Some of these statements are mere explana- 
tions of the Commissioners’ attitude towards the 
report as a whole; others are detailed discussions 0 
certain evidence presented to the Commission 
George W. Wickersham, the chairman, takes the 
most pronounced stand in favor of national prohi 
bition. He is not convinced that the present sys 
tem may not be the best attainable and that any 
substitute for it would not lead to the unrestricte: 
flow of intoxicating liquor with the attendant evils 
that in the past always were a blight upon our s 
cial organization. He doubts whether the Swedis! 
system, or any modification of it, would work 
the United States. The chairman would not op 
pose the submission of an amendment to the Con 
stitution repealing the Eighteenth Amendment, 
the amendment were submitted in a year in which 
there is no presidential election, because he feels in 
this way the deliberate opinion of the country could 
be obtained and the issue might be removed fron 
party politics. Newton D. Baker favors repeal of 
the Eighteenth Amendment if practicable, othe 
wise he advocates the submission of a revising 
amendment in the form suggested by the Commis- 
sion. Ada L. Comstock merely expresses hersel! 
as being in favor of immediate revision. Williat 
I. Grubb states that no satisfactory substitute for 
prohibition has been suggested and believes pro 
hibition is entitled to a further trial. William $ 
Kenyon discusses at length the difficulties of en 
forcement, while pointing out a credit side to the 
admittedly unsatisfactory conditions. He consider 
the Swedish system, which is the basis of Henry 
W. Anderson’s recommendations, worth studying 
but regards it as paternalistic and doubts its feasi 
bility in the United States. Judge Kenyon favors 
























further trial of prohibition, but would not oppose 
national referendum on the subject. Monte M. 
emann did not sign the report He believes 
1uggling and the diversion of industrial alcohol 
n be prevented large ly, but does not believe illicit 
mestic manufacture can be controlled. Mr. Le- 
retention of federal con- 
amendment. Since he is 


inn 1s opposed to tl 
1 by constitutio1 
vainst nullification he sees no alternative but re- 

al. Frank J. Loesch recommends revision, not 
peal, and commends Mr. Anderson’s suggestions. 
-enneth Mackint: is for further trial of prohibi- 
tion, but for revision if substantial improvement is 
ot shortly obtained. He thinks the Anderson 
roposals are the best yet suggested. Paul J. Mc- 
ormick’s position is substantially the same as that 
if Judge Mackintosh. Roscoe Pound’s cogent sum- 
mary succeeds in the short space of a page and a 
ialf in stating the nub of the whole prohibition con- 
troversy. The task of the American people is to 
the long fight against the 
ibuse of alcohol while eliminating the bad features 
vhich have devel d in the past decade. There 
is no reason to suppose that any modification in 
political mechanics will change public opinion in 
the places and among the classes of the community 
vhere public opinion had proved an obstacle. The 
problem is to redraw the prohibition amendment to 
preserve general federal control and check the re- 
turn of the saloon while allowing an effective regu- 
lation adapted to il conditions in places where 
it is futile to seek an enforced total abstinence. 
larly commends for careful con- 


onserve the gains 


Dean Pound parti 


sideration the plan proposed by Henry W. Ander- 
son. 

Mr. Anderson after setting out certain prin- 
ciples which in s opinion should guide any 
amendment of the present prohibition laws recom- 
mends the revision of the Eighteenth Amendment 
to read as follows 

“The Congress sha have power to regulate or to 


prohibit the manufacture, traffic in or transportation of in- 
toxicating liquors wit! the importation thereof into, and 
the exportation thereof from the United States and all 
territory subject t urisdiction thereof, for beverage 
purposes << 

If such ar mendment were adopted Mr. 
\nderson would have the control of the liquor 
trathe governed bi-partisan national commis- 
sion under whose regu 


| to sell liquor to state cornora- 


lations a national corpora 
a 


tion would be allowe 


tions or through local agencies. If any state desired 
to establish or continue prohibition it could do so. 
In that event it would have to enforce its own law 
within the state, but would be protected by the 
federal government from any supply from outside. 
The state could permit local option as to the estab- 
lishment of sales agencies in any given community. 


1 


would be limited to persons 
holding license-books. The revenues from the oper- 
ations of the natior corporation, after the pay- 
ment of regulated expenses and a limited dividend, 


Retail sales of 


would go into the federal treasury, and similar 
revenues from the operations of the state corpora- 
tions would go into the state treasury. Mr. Ander- 
son recommends that such profits be set aside as 
special funds for matters of social regulation and 
improvement The author points out that every 
principle and feature of his plan as to the specific 
use of excess profits is now in operation either in 
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the present system of government regulation of rail- 
roads or in the federal reserve bank system or in 
both. The plan substitutes flexibility for the rigid- 
ity of the present enforcement program. It also 
conforms to essential economic principles and brings 
the force of these principles into play against the 
illicit producer and seller instead of permitting them 
to operate as at present against the government and 
in favor of the criminal class. 

The Commission on Law Enforcement has no 
reason to complain of criticism, however severe, 
that deals concretely with its published studies and 
recommendations. At the same time the Commis- 
sion is entitled to defense against ribald and ignor- 
ant attacks from those whose words indicate a 
lack of any familiarity with the Commission’s re- 
port. It is an obligation of all citizens and espe- 
cially of all lawyers to make sure that the unfavor- 
able reception which the prohibition report of the 
Commission on Law Enforcement has received in 
many quarters does not obscure its significance as 
a contribution to the solution of a perplexing prob- 
lem. 

Joun Hanna. 

Columbia University. 


The date of the Ames Foundation edition of 
the Year Book 12 Richard II, reviewed in the 
March number of the Journal, should have been 1914. 
This was the first Year Book edited for the Founda- 
tion. The second, 13 Richard II, was reviewed in the 
December, 1930, number, by Mr. Zane. 

The review of Mr. James M. Beck's book, 
“May It Please the Court,” published in the April 
issue of the Journal (pp. 264-265,) gives the Mac- 
millan Company, New York, as the sole publisher. 
The Harrison Company, Atlanta, Georgia, is also a 
publisher of this work and its name was inadvertently 
omitted from the notice. 


C. P.M. 





Articles in Current Legal 
Periodicals 


St. Louis Law Review, February (Fulton, Mo.)—Re- 
statement of the Law of Contracts with Missouri Annotations. 
by Tyrrel Williams; The History of Missouri Law of Sealed 
Instruments, by Robert E. Rosenwald. 

Law Notes, February (Northport, N. Y.)—Validity or 
Revocation of License or Permit to Operate Automobile, by 
Andrew C. McIntosh; Annulment of Marriage Entered Into 
in Jest, by Berto Rogers. 

Michigan Law Review, April (Ann Arbor, Mich.)—Col- 
lateral Attack Upon Foreign Judgments—The Doctrine of 
Pemberton v. Hughes, by Fowler Vincent Harper; The Rule 
in Lemayne v. Stanley by Philip Mechem; Recognition Cases 
in American Courts, 1923-1930 by John S. Tennant. 

Michigan Law Review, March (Ann Arbor)—Failed 
Banks, Collection Items, and Trust Pteferences, by George 
Gleason Bogert; Malpractice Actions and Compensation Acts, 
by Paul A. Leidy; The New Michigan Court Rules, by Edson 
R. Sunderland. 

Yale Law Journal, March (New Haven, Conn.)—The Po- 
litical Philosophy of Mr. Justice Holmes, by Harold J. Laski; 
Mr. Justice Holmes’ View of Legal Science, by Hessel E. 
Yntema; What Price Contract? An Essay in Perspective, by 
Karl N. Llewellyn; Legal and Institutional Methods Applied 
to the Debiting of Direct Discounts—III. The Connecticut 
Studies, by Underhill Moore and Gilbert Sussman. 

Tulane Law Review, April (New Orleans, La.)—The Law 
Schools and the Legal Profession, by Edson R. Sunderland ; 
The Roman Law of Civil Procedure, by Leopold Wenger, 
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Translated and Annotated by A. Arthur Schiller; 
Conditions and Illusory Promises, by Wood Brown. 

Canadian Bar Review, March (Toronto, Ont.)—Russia 
and the Five Year Plan, by Observer; The Doctrine of Hot 
Pursuit, Part II, by J. Stafford Beck; The Mystery of the 
Third Buzzard, by Grace H. Hunter 

Wisconsin Law Review, April (Madison, 
ing, A Public Utility Analogy, by William A. 
Renunciation of Contracts, by Vernon Swanson. 

Dickinson Law Review, March (Carlisle, Pa.)—Motive as 
an Essential Element of Crime, by Walter Harrison Hitchler ; 
How Far Possession Overrides Intention in Sales of Goods, 
by L. Vold. 

Texas Law April { 
Mistakes of Law in Texas, by Bryant Smith; Insurable Inter- 
est in Life Insurance, by John E. Hallen; Jurisdictional Fea- 
tures of Taxation, by Forney Nowlin; The Judicial Council 
Movement, by James W. McClendon; Shall We Lead or Be 
Driven? by Harry A. Hollzer. 

University of Pennsylvania Law Review, April (Philadel- 
phia, Pa.)—Mr. Justice Brandeis: A Student of Social and 
Economic Science, by Alpheus T. Mason; The Disturbed Ten- 
ant—a Phase of Constructive Eviction, by William H. Lloyd; 
Capacity to Bear Loss as a Factor in the Decision of Certain 
Types of Tort Cases (Part Il), by F. W. Feezer; The Exist 
ence of the Right of Flight, by Roger F. Williams 
Review, March—Credit 
Aid Clinic—A Means of 

>. Bradway; Prob 


Wis.) sank 
Neiswanger ; 


Revier Austin, Tex.)—Correcting 


University of Pennsylvama Lax 
Insurance, by John Hanna; The Legal 
Coordinating the Legal Profession, by J. S. 
lems of Construction Arising in the Law of Property—Par 
ticularly in the Law of Future Interests, by Reynolds D. Brown. 

New York University Law Quarterly Review, March 
(New York Ctiy)—European Legislation and Judicial Decisions 
in the Field of Copyright in 1930, by Willy Hoffman; Lang- 
dell, Gray, Thayer and Ames—Their Contribution to the Study 
and Teaching of Law, by Joseph W. Beale; A Study of the 
Organization of Litigation and of the Jury Trial in the Su 
preme Court of New York County, by William H. Wherry; 
The Enforcement of Commercial Arbitration Agreements in 
the Federal Courts, by Harry Baum; Leon Pressman. 

Illinois Law Review, April (Chicago)—Character of Be 
lief Necessary for the Conditional Privilege in Defamation 
by John E. Hallen; Legal Fictions, by L. L. Fuller; Missouri 
v. Holland—A Judicial Milepost on the Road to Absolutism, 
by Forrest Revere Black. 

The Journal of Air Law, April (Chicago)—Criminal Vio- 
lations of Administrative Regulations, by Albert Lanegluttig ; 
The Development of Aviation and Aeronautical Law in China, 
by Wo-chiang Lin; Aviation Insurance, by Walter C. Crow- 
dus; The State Aeronautical Regulation of 1930, by Fred D. 
Fagg, Jr.; Federal Airship Foreign Commerce Bill, by Arnold 
W. Knauth; Habana Convention on Commercial Aviation, by 
Stephen Latchford. 

Virginia Law Review, March (Charlottesville, Va.)—Till 
Death Do Us Part, by Herbert Barry; Edward Coke and Law 
Restatement, by Garrard Glenn; Options to Purchase and The 
Rule Against Perpetuities, by Albert Langeluttig; The Teach- 
ing of Professional Ethics, by Silas A. Harris. 

Notre Dame Lawyer, March (South Bend, Ind.)—The 
Case System—A Defense, by Thomas F. Konop; Conflicting 
Interests and Bulk Sales Statutes, by Lauriz Vold; The Duty 
of an Automobile Owner to a Gratuitous Guest, by Leo Orvine 
McCabe; The Public Defender of Cook County, by Benjamin 
C. Bachrach; What Will Become of Prohibition? by Clarence 
Manion; The English Doctrine of Equitable Mortgages by 
Deposit of Title Deeds or Other Muniments of Title, by W. D. 
Rollison. 

Philippine Law February (Manila)—A Critical 
Analysis of the Philippine Law of Counterclaims, by Honesto 
K. Bausa; The Law on Preliminary Investigation, by Carme 
lino G, Alvendia. 


Journal, 


University of Cincinnati Law Review, March (Cincinnati, 
Ohio)—Latent Equities in Ohio, by Harry W. Vanneman; 
Drafting Trust Instruments, by Robert P. Goldman; Govern- 
ing Our Metropolitan Areas, by S. Gale Lowrie. 

Minnescta Law Review, March (Minneapolis)—Bids as 
Acceptances in Auctions “Without Reserve,” by Harvey Hos- 
hour; The Application of the Statute of Frauds Under the Uni- 
form Sales Act, by L. Vold 

American ; 
(Chicago)—Firearms as Evidence, by 
nal Identifications, by J. Edgar Hoover 
Robbery Protection Methods, by H. B 


Journal of Police Science, January-February 
Calvin Goddard; Crimi- 
Modern Burglary and 
Michael; The Com 


Potestative 
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pound Microscope in Detective Work, by Dr. Albert Sch 
der; Training of Prohibition Enforcement 
United States, by Harry M. Dengler; Critical Review 
Borensic Ballistics, by Dr. B. Kraft; Outline of Teaching Pr 
gram for a Course in Methods of Scientific Crime Detectic 
Outline of a Course in Police Organization Administra 
tion, by August Vollmer; Bibliography on Police Organizati 
and Administration, Criminal Identification and Investigati 
by August Vollmer 


Officers in the 


and 


rk, N. ¥ 
Bankrupt 


American Bankruptcy Review, March (New 
The Solicitor General Presents His Views on the 

Situation 

Kentucky Law Journal, March (Lexington. Ky.)—Survi 
of Claims for and Against Executors and Adnuinistrators, by 
A. E, Evans; Statutory Interpretation—Light Plowder 
Reports, by Frank E. Horack, Jr.; The Role of the Us 
States Senate in Passing on the Nominations to 
in the Supreme Court, by Forrest R. Black 


rom 
lembers! 


Journal of the American Institute of nina 
Criminology, February (Chicago)—Prison Tendencies in 
rope, by Thorsten Sellin; Tenth International Prison Cone~-ss 
by F. Emory Lyon; What the Courts, the the En 
ployer and the Public Should Know of the Prisoner 
by Amos W. Butler; A Study of Unsolved Murders in Wis 
consin from 1924-1928, by Max Stern; The Criminal Feebk 
Minded, by Frank C. Richmond; The Norwood Law and Its 
Effect Upon the Penal Problem in Ohio, by Samuel A. Kra 
mer 

Idaho Law Journal, February (Moscow, Ida The Law 
of Community Property in Idaho, by is W. Jacob; The 
Workmen's Compensation Law, by Charles M. Kahn; The 
\gainst Perpetuities, by Walter H. Anderso 

Oregon Law Review, February (Eugene, Ore \ Sur 
vey of the Grand Jury, by Wayne L. Morse; Some 
tions for Improving the Administration of Just 
by Portland City Club, 

California Law Review 
sibility in California of 
Conditions, I, by J. P. 
Hanna. 

Rocky 
Fascism, Bolshevism, and Socialism, by 
Statutes of Limitation; 
Mix, 
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Study 
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Georgete Law Journal, 
Constitutional Obstructions to Tax Reform, by 
Lowndes; Lifting the Corporate Veil of Publi 
porations, by Francis X. Welch; The Teaching and 
Roman Law in the United States, by 
Passing of Dower Curtesy, by 
nal and Non-Criminal Attempts, Part II, by 

Harvard Law Review, March (Cambridg« 
Justice Holmes, by Charles E. Hughes; Lord 
Jowitt; Benjamin N. Cardozo; Frederick Pollock; The 
for a Realist Jurisprudence, by Roscoe Pound; Holmes 
Historian, by Theodore I. T. Plucknett; The Ear! 
of O. W. Holmes, Jr., by Felix Frankfurter 

Law Notes, March (Northport, N. \ lissi 
Evidence of Telephone Conversation, by B. Thorn Lord 
bility of Third Person for Inducing Breach of Marriage ( 
tract, by Grady M. Hood; Character of Wearing Apparel as 
Affecting Contributory Negligence, by Carl V. Venters 

Washington Law Review, February (Seattle, Wash 
A Review of Common Carrier Motor Vehicle Regulation, by 
Karl Stecker; Decrees of Secondary I 
Birdseye. 
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Columbia Law Review, April (New 
Jurisdiction of the Federal Trade Commissi 
vertising, by Milton Handler; The Constitutionality of Decla 
ratory Judgments, by Edwin M. Borchard; The Extension of 


Public Recordation, by John Hanna. 


False Ad 


Towa Law Review, April (Iowa City, Ia The Purview 
of Research in the Administration of . 

Yntema; Vicarious Liability for Fraud and Deceit 
Frank E. Horack, Jr.; Memorandum on Some Recent 
Relative to the Restraint and Recovery of Illegal Taxes in 
Iowa, by Oliver P. Field; Sovereignty and the Federal Amend 
ing Power, by Lester B. Orfield. 

Iowa Law Review, February (Iowa City, Ia Owner- 
ship and Sovereignty of the Air or Air Space Above Land 
owner’sPremises with Special Reference to Aviation, by George 
E. Hise; Decree in Probate Proceedings Deter: Heirs, 
IFistributees and Distribution, by Mason Ladd, Dwight Brooke: 
Proposed Jury Changes in Criminal Cases, by Rollin M. Perkins 
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$50,000 to permit the Librarian of Congress to have 
the index to the Federal Statutes, published in 1908 
and known as the Scott and Beaman Index, revised 
and extended to include Acts of Congress to and 
including the Seventieth Congress and have same 
printed at the Government Printing Office. It was 
approved June 14, 1930. 

Public No. 373, An Act to amend section 118 
of the Judicial Code to provide for the appointment 
of law clerks to United States circuit judges, ap- 
proved June 17, 1930. 

Public No. 547, An Act to repeal obsolete 
statutes, and to improve the United States Code, 
approved December 16, 1930. 

Public No. 548, An Act to amend section 335 of 
the Criminal Code. This act defines offenses and 
provides that all offenses punishable by death or 
imprisonment for more than one year shall be 
deemed felonies and all other offenses misde- 
meanors. Offenses, the penalty for which does not 
exceed confinement in a common jail, without hard 
labor, for six months or a $500 fine, or both, are 
petty offenses and may be prosecuted upon informa- 
tion or complaint. It was approved December 16, 
1930. 

Public No. 557, An Act to amend the act en- 
titled "An Act to amend the National Prohibition 
Act,” approved March 2, 1929. This act, which 
fixes lesser punishment for slight violations, was 
approved January 15, 1931. 





Public No. 853, An Act to amend sections 17 
r , and 27 of the General Leasing Act of February 25, 
VW ashing ton Letter 1920 (41 Stat. 437); U. S. C., title 30, Secs, 184 and 
226 as amended. Approved March 4, 1931. 
URING the /Ist Congress, the following laws Public No. 862, An Act to permit the United 
of interest to the members of the Association States to be made a party defendant in certain cases. 
were enact Approved March 4, 1931. 
Public No. 26, An Act to provide for the con 
struction of a bu g¢ for the Supreme Court of the 
nited States, approved December 20, 1929. 


The total number of laws passed during the 
7\ist Congress was 1,524. The total number of bills 
and resolutions introduced was 25,436. The Presi- 

Public No 5, An Act to provide for plant dent transmitted to the House of Representatives 
patents, approved May 23, 1930 123 messages. 

> ; 77 2 ‘ tre efer t« » = 
te Bc Bea ert Gig, beet bareg co. Bin Bie Act to Permit the United States to Be Made a Party 
tion of the National Prohibition Act, to create a Defendant in Certain Cases—Public No. 862 
Bureau of Prohibition in the Department of Justice, 
and for other purposes. This act transferred the 
Prohibition Unit from the Treasury Department to 


This Act was approved March 4, 1931, exactly 
18 years after the date when President Taft signed 
the measure to amend Section 3186 of the Revised 
the Department of Justice. It was approved May  Gpatutes, and to provide that the tax lien of the 
27, 1939. Government created by that section should not be- 
Public No. 287, An Act to amend section 649 come effective against an innocent purchaser, 
of the Revised Statutes. Under this act, issues Of mortgagee, or judgment creditor, without knowl- 
fact in civil cases in any district court may be trie¢ edge or notice, unless and until a notice of the Goy- 
by the court, without jury, on stipulation in writing ernment's tax lien should be filed by the Collector 
by parties or their attorneys, or by an oral stipula- jn the office of the Recorder of Deeds of the county 
tion in open court. The findings of the court, gen- jn which the property lay, and provided further that 
eral or special, have the effect of a verdict of a jury. where the laws of the State did not permit the filing 
\pproved May 1930 of such notice, the notice should be filed in the office 
Public No. 337, An Act establishing under the of the Clerk of the District Court for the District 
jurisdiction of the Department of Justice a division in which the land was situated. 
of the Bureau of Investigation to be known as the This legislation, approved by President Taft 
Division of Indentification and Information, ap- jn 1913, was enacted as a result of the efforts of the 
proved June 11, | Committee on Government liens of the American 
Public No. 33 n Act to amend an Act en- Bar Association, appointed in 1911. Mr. John T. 
titled “An Act | ling for the revision and print- Richards was made Chairman of the Committee 
ing of the index to the Federal Statutes,” approved and has served in that capacity since his appoint- 
March 3, 1927. This act appropriates the sum of ment. The legislation was to avoid the effect of the 
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decision of the Supreme Court of the United States 
in the case of United States v. Snyder, 149 U. S. 210 

In that case the Government sought to collect 
taxes by enforcing a lien claimed under Section 
3186 of the Statutes (before it 
amended) on certain real estate. The defense was 
that the assessment on which the 
claimed was never recorded as 
Louisiana Law, which provided it must be recorded 
within three years. The Court held that the collec 
tion of the tax could not be thwarted by a plea of 
the state statute and that the tax system of the 
United States was not subject to the recording laws 
of the states. This legislation was sponsored in the 
House of Representatives by Congressman John A. 
Sterling of Illinois and Honorable Elihu Root, then 
in the U. S. Senate. 

Mr. Richards submitted his report to the Amer 
ican Bar Association in 1913 and assumed that the 
purposes for which the Committee had 
pointed were accomplished. He, therefore, moved 
that the Committee be discharged. A motion was 
thereupon made by Mr. Francis Lynd Stetson of 
New York, to amend the motion by striking out 
the word “discharged” and substituting therefor 
words providing for the continuance of the Commit 
tee for the purpose of obtaining such legislation as 
would permit the making of the United States a 
party defendant in cases where the latter was the 
holder of a junior lien. The amendment was 
adopted and Mr. Richards was again appointed 
Chairman of the Committee. 

Omitting the years 1919 and 1920 when the 
attention of Congress was centered on legislation 
pertaining to the prosecution of the World War, 
Mr. Richards’ committee has , presented to the 
American Bar Association fifteen reports pertaining 
to this proposed legislation. <A final report will 
doubtless be made at the coming annual meeting 
and the Committee discharged. 

The bill (H. R. 980) was introduced in the 
House of Representatives by Honorable George S 
Graham, Chairman of the Committee on the 
Judiciary of the House, on April 17, 1929, and was 
sponsored in the Senate by Honorable Thomas J. 
Walsh, of Montana. The present law was adopted 
as a result of a compromise between the conferees 
on the part of the Senate and House of Representa 
tives and for a time it seemed that the legislation 
would fail of enactment during the 7Ist Congress, 
it having been sent to conference June 11, 1930. The 
conferees on the part of the House were Messrs 
Graham, Hickey and Sumners of Texas, and on 
the part of the Senate, Messrs. Waterman, Gillette 
and Walsh of Montana. The conferees finally 
agreed to an amendment to take the place of both 
the House and Senate Bills. This proposed substi- 
tute was submitted to the members of the Commit 
tee on Removal of Government Liens on Real Es 
tate early in February, 1931, and was by them ap 
proved. The Conference report was submitted 
February 18, 1931 and agreed to in the Senate 
February 20th and in the House February 27th, 
five days before the adjournment of Congress. 
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Shipstead Anti-Injunction Legislation 


introduced S. 2497, 
sill, and 


W ho 
Anti-injunction 


Senator Shipstead, 
known as the Shipstead 
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which failed of enactment at the 71st Congress, has 
announced that he will re-introduce this legislatio: 
at the next Congress. He emphasized the need for 
curtailing the power of Federal Equity courts i: 
issuing injunctions in labor disputes, and state 
that he had caused a further study to be made by 
three lawyers, headed by Winter S. Martin, of 
Seattle, Washington, and that as a result an alter 
The memor 
well as the 
Dox ul 


native measure has been suggested 
andum prepared by Mr. Martin, as 
substitute measure, are embodied in Senate 


ment 327, 71st Congress, 3rd Session 


Proceedings Against Sugar Institute, Inc., Under 
Anti-Trust Act 


Dissolution of the Sugar Institute, Inc., and a 
permanent injunction against 50 corporations, firms 
and individuals associated with it, who are alleged 
to produce 98 per cent of the cane sugar consumed 
in the United States, is sought by the Department 
of Justice in a petition under the Sherman Anti 
trust Act filed March 30, 1931, in the United States 
District Court in New York City. 

The petition charges that during the last three 
years the defendants have maintained “a compre- 
hensive scheme designed to fix oppressive and unt 
form prices of refined cane sugar, which is manufac- 
tured from raw sugar obtained in Cuba, Porto Rico, 
Hawaii, Philippines, at abnormally low 
prices.” 

The suit 
gations conducted by the Federal Trade Commis 
sion and the Department of Justice. The Govern 
ment charges that the consuming public has 
required to pay large sums in excess of what it 
otherwise would have paid for sugar, and the grow- 
ers and producers of raw sugar have received no 


and the 


was instituted after extensive investi 


been 


benefit from the increased prices exacted. 


Quo Warranto Proceedings Against Chairman of 
Federal Power Commission 


Dr. George Otis Smith, Chairman of the Fed- 
eral Power Commission, has announced that he has 
asked Honorable George Wharton Pepper to serve 
as his personal counsel in the quo warranto pro 
ceeding to be brought against him by the direction 
of the United States Senate. Doctor Smith was 
nominated by the President to be Chairman of the 
Commission and his nomination was confirmed 
Subsequently, the Senate reconsidered its confirma- 
tion, rejected the nomination and quo warranto pro 
ceedings were directed. Honorable John W.. Davis 
has been designated by the Senate as chief counsel 
to institute the proceedings. The Attorney Gen- 
eral of the United States has announced that ofh 
cials of his Department will take part in the case, 
not as attorneys of record for Doctor Smith, but in 
the capacity ol friends of the There is a 
question as to the authority of the Attorney 
eral to appear for a Federal Official in such litiga- 
tion. 
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AN EXPERIMENT IN THE STUDY OF COMPARA- 
TIVE LAW’ 


rk Done at 


Columbia on Subject Raises Suspicion of Familiar Generalizations About 


Differences between Continental Systems and Our Own — Many Striking Similarities 


Rey ealed 


Detailed and Intensive Comparisons of Small Segments of Law 


Being Undertaken* 


By Mitton HANDLER 
Professor in Law School of Columbia University 


uncurious lot. It is difficult 
f a scientist experimenting on 
in New Jersey being indifferent 
experiments in Germany, 
simply because the pigs in the latter laboratories 

ippened to have been of German rather than Jer- 
ey extraction \nd yet our indifference to conti- 
nental law and jurisprudence reveals a parochialism 

much the same While the members of 
this Association look with deserved scorn upon the 
“trade” schools which confine their studies to the 
f the risdiction in which they are 
cannot boast of any real 
itholicism of interest. We in New York, Massa- 
husetts, and Illinois, may on include in 
sur casebooks decisions from what Senator Grundy 
is been pleased to call “the backward states” to 
illustrate point of view on a fairly 
ninor question, and the more advanced, especially 
the younger Law Review writers, have at 
times given cause for alarm by their decided prefer- 
the courts of New South 
But the bulk of our cases still come from 
jurisdictions. When we turn 
to the law office we still find encircled in the halo 

martyrdom the young clerk who, according to 
the hoary tale that has enlivened many a dinner- 
brief upon the great weight 
g the contra Court of Ap- 
nere minority holding. Give us 
ourt of last resort of our juris- 
diction, and our labors are done; the decisions of 
resting but unimportant; their 
hief utility is in lding impressive blocks of cita- 
tions in briefs or in filling learned footnotes. Pre- 
edents are regarded not as a guide to the solution 
f the pre blem before the court, but as the solution 
tself.’ 

Little wonder then that since the latter part of 
the last until very recently the legal 
systems of other peoples were ignored, and their 
as so much dead learning, the 
oducts of an alien civilization unsuited for our 
inental generalizations,” “rational- 


E lawyers ar 
to concelv¢ 
guinea pigs 


the results of similar 


order. 


lecisions ot 


cated, we ourselves 


occasion 


the contrary 
mong 
ence for decisions of 
Wales. 


the more respe ctable 


board, relied in his first 
f authority, dis« 
peals decision as a 


e pat case Of the 


ther courts are inté 


; 


century 


{ 
lecisions looked upon 


urposes. “Cont 


and Legal History Round Table 
Association of American Law 


iress I have indulged in a pardon- 
stand out more clearly. We 

much as in earlier times 

Holmes and Chief 


ewellyr 


istic dogma,” “strait-jacket codes,” “pure deduc- 
tion,” “continental theorists,” are but some of the 
opprobrious epithets that have been contemptuously 
hurled at continental law. A distinguished ex- 
president of this Association in his presidential ad- 
dress in deploring the present trend towards over- 
generalization in legal scholarship, paid his respects 
to continental jurisprudence in the following terms: 
“A wave of continental learning swept over Eng- 
land leaving a thick deposit of its obscurant abstrac- 
tions. Much of it still remains.”* And further in 
this address, “Great cargoes of continental specula- 
tions were imported and thrown in to make the 
dikes of the old abstractions hold.”* 

This view, I venture to say, is typical of Amer- 
ican lawyers, Continental law is generally thought 
of as a series of codes, as a body of highly abstract 
generalizations and principles which are mechanic- 
ally applied to the particular case. According to 
this view, the work of the continental judge is 
chiefly interpretive ; his task is to construe the perti- 
nent code section and to determine whether the 
facts of the case at bar fall within its ambit. His 
method is purely deductive. The first principles are 
clear; doubt exists merely as to their application. 
While, of course, this method leaves room for rea- 
sonable differences of opinion among judges, and 
while previous decisions are not necessarily con- 
trolling, the law at least in its general aspects is 
definite and certain. Changes are effected by legis- 
lative enactment and not by judicial decision. The 
theory and method of judicial decision under our 
system is diametrically opposite. Our method is 
inductive. We proceed from the particular to the 
general. We derive our principles from our prece- 
dents. We are rational empiricists; they, rational- 
ists with but a slight tinge of empiricism. What our 
law lacks in certainty, it more than makes up in its 
flexibility and capacity for growth. And so on, 
ad infinitum. 

Under such a view, continental decisions are 
about as useful to the American lawyer as the 
subtleties of the law of mining leases or the varia- 
tions of western irrigation statutes to the Wall 
Street practitioner. 

The delusive simplicity and generality of this 
contrast make me rather suspicious of its truth. 


2. Oliphant, A Return to Stare Decisis, reprinted in American 


Law School Review, March, 1928, at p. 221. 
3. bid 
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The picture is a little too pretty 
brush too broad; the antitheses too dramatic. | 
recognize too many inaccuracies in the description 
of our own system to put much credence in that of 
the systems with which I am unfamiliar. The work 
we have been doing at Columbia in the field of 
Comparative Law has increased our skepticism of 
comparisons. Our work has pro- 
us to appreciate that the 


these general 
gressed sufficiently for 
alleged differences are more apparent than real; 
that there are as many striking similiarities as dif 
ferences; that the methods of 
no more deductive or no less inductive in the one 
than in the other; that the functions of the judge 
are much the same under the various systems; that 
the binding effect of previous decisions for all prac- 
tical purposes is pretty much the same everywhere. 
That is not to that judicial decision on the 
continent is the same as here. There are, of course, 
vital differences of method, technique, practice and 
But the idiosyncracies of particu 


judicial decision are 


savy 


substantive rule. 
lar systems have been, it seems to me, over-empha 
sized and their exaggerated. 
Continental law is not so different as to be of little 
worth to the American lawyer and scholar; on the 


gre ssly 


importance 


contrary, in continental law the lawyer will find the 
solution of some of his most vexing problems and 
the scholar, a fruitful field for research. We have 
at our disposal the accumulated wisdom, the intel- 
lectual heritage of other the experience of 
other peoples in dealing problems which 
despite differences in setting are essentially no dif- 
ferent from our own. Is it not childish for us in the 
splendor of our isolation to turn our backs upon 
this mine of valuable knowledge? 

But my purpose here is not to extol the ad- 
vantages of the study of continental law. My topic 
is more limited in scope—I am to describe the work 
we have been doing at Columbia in the field of 
Comparative Law. 

First, as to what we have not done. We have 
studying comparative legal 


races, 
with 


not been teaching or 
philosophy or comparative legal history as such. 
We have not been comparing the general outlines 
of such broad subdivisions of the law as contract, 
torts, equity and the like. Nor have we been com- 
paring the general administration of justice in the 
different legal systems. General comparisons have 
been postponed to the day when we shall have 
familiarized ourselves with the details of the sys- 
tems compared. Our work has been more modest 
in scope and objective. We have taken small seg- 
ments of the law and subjected them to a detailed 
and intensive comparison, limiting ourselves to 
three or four legal systems. In the selection of 
topics we have been guided by purely pragmatic 
considerations ; the simplicity of subject matter, the 
previous training of our students, the availability 
of members of the Faculty, etc. We have confined 
ourselves to subjects included in the undergraduate 
curriculum, so that our students would be familiar 
with the details of the Anglo-American law. In this 
way, also, we have been assured of faculty coopera- 
tion, 

[ am mostly familiar the comparative 
study of the law of trademarks, a cooperative ven 


with 


: the strokes of the 
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Dr 


myself 


ture undertaken by my colleagues, Fran 
Deak, Prof. A. Arthur Schiller, 
propose in the balance of this paper to describe 
work we have been doing in this field and to 
line the book we contemplate publishing 

I have had occasion elsewhere to point out the 
many irrational distinctions that are drawn in the 
American law between trademarks and_ trade 
names.° Under the American law, Gold Medal 
Flour, Listerine and Uneeda Biscuit are trade- 
marks; Elgin Watches, Remington Typewriters and 
Fashion-Knit while H 


and 


Neckties are trade names, 
geia Water is a trademark in one jurisdiction and 
a trade name in another.® It has 
strange to me that the law should discriminate be- 
tween symbols which apparently the 
purposes and perform the same functions, simply) 
are etymologically descriptive or 
generic and others fanciful. An exhaustive exam 
ination of the American and English cases has re 
vealed that while courts talk as though the differ- 
between trademarks and 
fundamental, in their actual decisions they do not 
differentiate between the two except in unimportant 
respects. The form of relief, the the in 
junction, the conditions precedent to relief, the re 
quirement of fraud are virtually the same in both 
actions. How can this disparity between what 
courts and do be explained? Without going 
into the matter at this point in any detail, I should 


always seemed 


serve Same 


because some 


ences trade names were 


SCC ype of 


say 


like to suggest a possible reason. Between com- 
mon generic designations such as Sugar and Flour, 
the hand, and marks 
Kodak and Uneeda, on the other, there is a veri- 
table chasm. To allow special rights to be acquired 
in the first akin to those the 
might result in intolerable inconvenience to other 
tradesmen. The striking difference between the 
two is not purely a matter of etymology, as the 
courts have thought, i.e., whether the words are 


on one distinctive such as 


allowed in second 


descriptive or fanciful, but of the commercial neces- 
sity for their use by others. Adopting the necessity 
criterion, a word like Fashion-Knit, obviously re- 
sembles Kodak more than Sugar, whereas etymo- 
logically it falls into the category of descriptive and 
generic terms with Sugar. The among 
judges in upon etymological 
have confused the chaff for the and 
taken the fortuitous and not the real differences as 
the basis for their distinctions. It is not difficult 
understand why distinctions which 


theorists 
seizing differences 


wheat, have 


therefore to 
have such little practical justification are so com 
pletely ignored when courts get around to the prac- 
tical task of drafting their decrees, regardless of the 
homage they may receive in the opinions and writ- 
ings of judges. 


[I have always been curious to know how the 


foreign law treats these symbols. Does it draw the 


same verbal distinctions with as little rational basis? 
Does it differentiate between them in the protection 


point to indicate my great indebtedness to the 
two scholars with whom it has been my privilege cooperate in this 
research project. The original researches in the nd Germar 
sources have been conducted by them; my ow: bution has 
been the Anglo-American cases and the organizatior editoria 
arrangement of the materials 

5. Handler & Pickett, 
Col. L. R. 168, 759 

6 Ibid., 148 
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French an 


meagre 
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rded against piracy? Does it require affixation, 





elf | mdary significance, fraud, etc., etc.? 
ibe the Curiously enough, we have found the same dis- 
O tinctions drawn at times in the French, German and 


talian law, the same lack of analysis, the same dis- 


rut the rity between judicial language and judicial be- 
in the \vior—with one major di‘ference. Here, the courts 
trace drafting their decrees tend to ignore what they 


ive written in their opinions; there they ignore 
tra not only what they themselves have said but also 
nd vhat the legislature has seen fit to enact in code and 


en tatute. In other words, not only is there precious 
rogllieay ttle correspondence between what the courts are 
rat 1ying and doing but also between what the statute 
i rescribes and what the court decrees. Scoff if 
Fare yu will at the natural law philosophers, but ex- 
sie aon plain if you can this international community of 
exan ror! Delis 
ono Limitations of space prevent an extended an- 
differ alysis of the foreign law. I could substantiate 
iene y point by showing that in the German law, for 
La ‘gine example, while the courts deny trademark rights 
ortant n descriptive and generic terms for fear that other- 
ye wise a monopoly in words in common speech would 
eye be acquired,’ they nevertheless give the same pro- 
hoth tection to descriptive words which have acquired 
what we call a secondary and what they call catch- 
what word or slogan significance as they do to fanciful 
soms terms,® thus creating a monopoly as extensive in 
hould the one as in the other 
com- 3ut I think it will be more illuminating of the 
Flour, vay the foreign law operates to describe briefly the 
ch as genesis of the secondary significance doctrine in 
veri- Germany. The doctrine in American law, viz, that 
juired while trademark rights cannot be acquired in a 
econd descriptive or generic term such as Fashion-Knit, if, 
other however, the mark is sufficiently exploited so as to 
n the connote source, it will be protected in unfair compe- 
s the tition, is familiar learning. The term secondary 
S are significance is foreign to the German law, there 
eces being slight mention of it in the German com- 
adil mentaries.° Nor are the statutes helpful. The 
wet 4 trademark law extends the privilege of regis- 
? tration to such marks as distinguish the regis- 
ane? trant’s goods from those of others.’° The Act 
e ant 


specifically provides however, that registration shall 
be denied marks that consist of numerals, letters, 
ences or “words containing information as to the manner, 
time, place of manufacture, or the quality, quantity, 


nong 


have 











es as price, destination weights of the goods,” that is, 
heult to descriptive or generic words.** There are no 
vhich provisions in this act or in any of the other statutes 
com or codes for the registration or protection of 
prac descriptive or generic words that have acquired an 
f the associative or secondary meaning. There is, how- 
writ ever, an obscure section relating to the protection 
of dress (Ausstattung), which, as I shall show, has 
the 7. “Auton sger 22, 1910, 73 RG (—Ents- 
heidungen ces hsge V 170 at 172; “Antiformin” 
v the ise, Reichsgerict ne 18 20 at 9; “Barenstiefel” case, 
es eT Reichsgericht, Nov Reichsg t, 1927 JW (=Juristische 
asis: Wochenschrift) 772 a 
ction 8. “Oberfensteréffner rische Luft” case, Reichsgericht, Apr. 4, 
1902, 35 RGSt (—Entsche ngen, et in Strafsachen) 180 at 182; 
P , bach Uralt-Goldina Uralt” case, Oberlandesgericht Karlsruhe, Oct. 5, 
the 27, 27/28 MW Markenschutz und Wettbewerb) 317 at 3818; 
oe Vacuum Eclipse” case, Oberlandesgericht, Hamburg, Mar. 18, 1989, 29 
MW 5 ; f Reichsgericht, Jan. 24, 1980, 30 MW 169 
9 “f o a thewerbsgesetz nebst den materiellen Vor 
schriften des Warenzcichengesetzes (Sth ed., 193¢ $1 note 47 a. 
10. §1 WZG Gesetz zum Schutze Warenbezeichnungen, of 
7, 1923) 
$4, paragrapt WZG 














been much relied upon.** Besides these sections of 
the trademark law, there is the general provision 
of the Unfair Competition Statute to the effect that 
any one who in the course of competition engages 
in practices which are contrary to good morals shall 
be subject to injunction and liable for damages,"* 
but this on its face would seem to apply to what 
we call unfair competitive practices. The only 
other pertinent provision is the general section of 
the Civic Code imposing liability for wilful inflic- 
tion of injury in a manner contrary to good 
morals.** 

Against this statutory background, there have 
come before the courts cases of descriptive word 
marks such as Lavender Orange** for a perfume 
with lavender and orange scent, or Nature Milk’® 
for a sterilized milk, which had been exploited for 
a number of years and which signified to the public 
a definite source from which the goods bearing the 
marks emanated. What should the courts under 
such circumstances do? Should they allow the de- 
ception of the public resulting from the defendant's 
piracy to continue simply because the mark in con- 
troversy is not fanciful and hence not registerable? 
Such a reason for denying relief seems too doc- 
trinaire. Statute or no statute, the practical realism 
of judges whether they be sitting here or abroad 
does not ordinarily permit of so fantastic a decision. 
The German courts have extended protection to 
non-fanciful marks not only without any clear 
statutory sanction, but in the face of the express 
provisions above outlined." Like our own courts, 
they have disguised the nature of their action and 
juristic contribution by regarding descriptive words 
as “dress” and thus bringing the cases within the 
terms of the Ausstattung section referred to above.** 
What is more amazing, however, is the further step 
that has been taken. Not only has there been this 
development of a body of case law extending pro- 
tection to marks that are strictly non-registerable, 
but even the registration of such marks, once a 
sceondary meaning has been acquired, has been 
allowed.*® In order to accomplish the same result 


12. §15 WZG: If any person with the intent of causing deception 
in commerce and trade shall without authority use upon goods or their 
packages or containers, or in advertisements, price lists, business corre- 
spondence, circulars, accounts or the like, a dress (Ausstattung) regarded 
within the interested trade circle as the distinctive sign of another 
person’s similar goods, or if any person, with the same intent, shall bring 
ito trade or offer for sale goods so marked, he shall be liable for dam- 
ages to the injured party and shall be subject to a fine or imprisonment 
not exceeding three months. 

13. §1 UWG (=Gesetz gegen den unlauteren Wettbewerb, of June 
7, 1909). 

14. §826 BGB (=Birgerliches Gesetzbuch). 

15. Reichsgericht, Nov. 3, 1925, 25 MW 149; 1926 JW 565; 
Gew. Rschutz (==Gewerblicher Rechtsschutz und Urheberrecht) 166. 

16. Reichsgericht, Dec. 19, 1912, 183 MW 25. 

17. “Bona” case, Reichsgericht, Mar. 16, 1920, 19 MW 203; “Uni- 
versal” case, Reichsgericht, Dec. 18, 1925, 1926 Gew. Rschutz 284. 

18. The wording of the section is far from clear and the commen- 
tators are not agreed as to its intended scope. While it seems to cover 
more than the mere physical appearance or make up of the goods, it is 
difficult to believe that it was intended to apply to word-marks which 
had acquired a secondary meaning. It is hard to imagine a more back- 
handed piece of draftsmanship if that was the legislative intent. For a 
discussion of the section see Hagens, Warenzeichenrecht (3 Gewerbe:- 
und Industrie=-Kommentar) (1927) 242 ff.; Finger, Das Reichsgesetz 
zum Schutze der Warenbezeichnungen (3 ed., 1926) 405 ff.; Rosenthal, 
Wettbewerbsgesetz (8 ed., 1980) 194 f., 239 ff. 

Similar illustrations of judge-made law in French law are not lack- 
ing. The entire law of unfair competition has been built up by the courts 
pursuant to the vague mandate of Art. 1382 of the Code which imposes 
liability for the conscious or negligent infliction of injury. For a similar 
development in another field see Deak, Automobile Accidents: A Com- 
pongive Study of the Law of Liability in Europe (1931) 79 U. of Pa. 
~ = ,* 

19. “Elberfelder Farbenfabriken” case, Patentamt, Jan. 20, 1922, 
1922 Blatt (=Blatt fir Patent=, Muster= und Zeichenwesen) 28; 
“Qualitét 18812” case, Patentamt, Feb. 12, 1929, 29 MW 238. Similarly 
the marks “Lavendel Orangen” and “Vacuum” have been allowed regis- 
tration. See also “Vacuum Eclipse” case, supra, note 8. For descrip 
tive marks registered by the Patent @ffice, see Hagens, Warenzeichen- 
recht (1927) §4 note 21. 
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in this country where it is more customary to re- 
gard judicial decision as a source of law, it has been 
necessary to propose new legislation.*® I leave all 
the morals that are to be drawn from this illustra- 
tion to those who have talked so glibly of conti 
nental abstractions and the deductive method of 
continental law. Let me add but this—the second- 
ary significance cases in Germany constitute as 
pretty a body of case law as one ever encounters 
in Anglo-American law 

I will not burden the reader with further ex- 
amples. It is important, however, to note the 
amazing similarity of the French, German, and 
American cases—similarity in approach, tone, lan 
guage, and result. This may partially be explained 
on the ground that in this field all three are essen 
tially case law systems, since their statutes are 
very general and do not purport to cover specific 
situations. 

For our course in the Law School we have 
collected a mass of materials from all three systems 
The leading American, German, and French cases 
are set forth in full. Hundreds of additional cases 
are digested at sufficient length to retain the flavor 
of the original opinion. In this way we are able to 
cover the important points of law under all systems, 
and to indicate the case law development of doc- 
trine and idea. We intend to publish the foreign 
cases in the original with translations on the oppo 
site page. The cases are annotated with questions 
and non-legal data in much the same fashion as the 
newer casebooks on American law which have been 
put out by my colleagues at Columbia. The cases 
are arranged by topic and not by system, that is, 
the American, French and German cases on the 
same question or point are presented together. We 
have prepared an introduction consisting of a col- 
lection of readings on the theory of precedent and 
judicial decision in the continental and common 
law, the general aspects of comparative law (ma 
terials which we can snipe at in our class discus- 
sions), an outline of the various codes and statutes 
in force in France and Germany, a description of 
the organization of the French and German courts, 
a statement of the elementary rules of pleading and 
practice, a discussion of legal education and the 
practice of law abroad, and finally suggestions as 
to the use of foreign legal materials with extensive 
bibliographical notes. We then have a description 
of the marketing of branded goods in France, Ger- 
many, and America in order that the student shall 
not lose sight of the differences in the business 
setting of the cases Inasmuch as _ registratior 
under all these systems is declarative of existing 
rights and not attributive or creative, we have in 
cluded decisions of the Argentine courts to illustrate 
the rules under an attributive system. The book 
will contain a section on the international aspects 
of this subject and an analysis of the trademark 
laws of all the great commercial nations of the 
world. 

The course has been given twice, and to judge 


from the reactions of the students, with a fair de 


gree of success. The students seem much interested 
in the subjects, and apparently feel that thev get a 
good deal out of the course. Thev have all written 

20. The revision of the Federal Trad Act, as passed last ses 





sion by the House for the registrat 
descriptive marks w red secondary meaning 





338 AMERICAN Bar ASSOCIATION JOURNAL 


valuable papers on various aspects of foreign law, 
and have gained invaluable experience in working 
with the original source materials. From a peda- 
gogical standpoint, the materials afford the same 
training and develop the same techniques as any 
other body of case law, and in addition devel , 
other techniques as well. I believe that this col 
lection of cases could be used as effectively to make 
a lawyer out of a neophyte as any other standard 
casebook. That the subject matter of the cours 
is of great practical utility to the practicing lawyer 
in these days of world markets and internatior 

trade can hardly be denied. But these are but in 


dental by-products of this course. The chief values 
consist, I believe, in widening the horizons of bot! 
student and teacher, in presenting another point of 
view, in developing the humility that comes witl 
the discovery that our brilliant innovations of to 
day were tried and even discarded generations ag 


elsewhere, in fostering internationa 
and a sympathetic interest in the legal problems 
other peoples, in dispelling the erroneous and mis- 


leading notions of continental law that are so prev- 


alent, in developing new techniques in handling 
code, commentary and case, and finally in develop- 
ing linguistic skill. A fruitful field of research is 
opening up to American scholars The interpreta 
tion of an alien system by the T ininis among 
them and us will open up new tas and reveal 
much which no one suspected ever existed. Entire 
bodies of doctrine wiil be approached from a fresh 
point of view, and will be seen in a totally different 
light by those who are untrammeled by the con 
ventions and limitations of their own system and 
training We can borrow mu from them and 
thev from us in fields where one or the other has 
had the prior experience. Both can profit by the 
other’s mistakes. I venture to predict that the case 
books of the next generation wil ntain Frencl 
German and Italian cases on points on which there 
is no American or English authority, or on which 
the foreign cases are better reasoned or more suit 
able for teaching purposes. Dean Pound has re 
cently pointed out that Langdell included in his 
original work on Contracts a French decision and 
an excerpt from a commentary f think me 


too optimistic, let me call your attention to the 1m 
pressive number of articles that have appeared ¢ 
comparative law subjects in recent years 
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re Important State Inheritance Tax Questions to Be Considered by Draftsman Are Those 
Relating to Contingent or Defeasible Remainders, Powers of Appointment and Bequests 
to Charities—Federal Estate Tax Questions to Be Considered in This Connection 
—Saving Income Taxes for Estates and Beneficiaries* 
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Tax Counsel for Chicage 


S all lawyers and trust officers know, the time 
to minimize taxes against estates and benefi- 


ciaries is when the will or the trust instru- 
nt is being pr ired and not after it becomes 
trective 
In drawing a | or a trust instrument to save 
taxes the draftsman must take into consideration 
e more important leritance, estate, and income 
tax questions usua involved in such instruments. 
he is familiar th such questions he is then in 
position (1) to advise the donor of a trust what 
ywers he may reserve to himself without making 
the transfer in trust taxable; (2) to guide the donor 
testator in distributing his estate with the great- 
est tax economy; (3) to prepare the way for the 
executor and the trustee to save possible additional 
taxes during their respective administrations of the 
estate, and (4) to prepare the way even for the 
beneficiaries to save possible additional taxes after 
listribution of the estate 
We shall first consider how to save taxes in 
fting wills. |] ever, what is said with refer- 


nce to wills applies with equal force to taxable 





rust instruments. In drafting a will the more im- 
tant state inheritance tax questions to be con- 
idered are those relating to contingent or defeas- 
e remainders, | ers of appointment, and be- 
uests to chariti 
In many states ntingent remainder is taxed 
the death of the testator and on the basis of the 
ost remote contingency possible under the terms 
f the will. This method of taxing such a remainder 
s responsible, it together too many cases, for an 
xcessively hig though temporary, inheritance 
tax. This high ta though intended to be tempo- 
frequently, through death, absence, or over- 
ght of the remainderman, becomes the permanent 
ix. The excessive portion of such tax may, to a 
large extent, be avoided by omitting to provide for 
remote contingencies which result in higher taxes. 
Such remote contingencies are those which make 
possible either the reduction of the number of bene- 
ficiaries or that distant relatives or strangers will 
take the remainder or part thereof. Contingencies 
rrovided for in tl ill which do not make possible 
either the reduction of the number of beneficiaries 
1 that distant 1 tives or strangers will take any 
*Address deli } 931. at the Twelfth Mid-Winter Trust 
( erence f the ! Divisior the American Bankers 
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portion of the remainder do not result in higher 
taxes even though they be remote contingencies. 

The contingent remainder provisions in these 
states affect not only persons residing therein but 
also persons residing elsewhere who happen to have 
property subject to tax in any of such states. A 
familiarity with these tax provisions is therefore of 
value to lawyers and trust officers in all jurisdic- 
tions. 

One of the ways, then, of avoiding excessive : 
inheritance taxes in many estates is to avoid creat- 
ing such remote contingent remainders as_ will 
result in unnecessarily high taxes upon the death 
of the testator. 

Another method of saving inheritance taxes in 
a will is to give the life tenant a power to appoint 
a substantial portion of the remainder. In most 
states the tax upon property subject to a power of 
appointment is postponed until the death of the 
donee of the power. If the testator distributes, say, 
one-half of his estate himself, and gives the life 
tenant the power to distribute the other half, one- 
half will be taxable at the testator’s death and the 
other half will be taxable upon the death of the life 
tenant. It is obvious that in most jurisdictions 
such an arrangement will result in considerable tax 
savings. 

Still another method of preventing excessive 
inheritance taxes against estates and beneficiaries 
is to avoid leaving bequests to be devoted to reli- 
gious, educational or charitable uses outside the 
state of testator’s domicile. In most states bequests 
to such uses within the state of testator’s domicile, 
are entirely exempt from taxation, while bequests 
to such uses without the state, are not only taxable 
but are taxable at the very high rates applying to 
strangers. It is important, therefore, to determine 
whether a bequest to or for a religious, educational 
or charitable institution located without the state is 
taxable before making a bequest thereto. 

If such bequest is taxable, the high tax might 
be avoided in the following ways: by substituting 
a local institution, by leaving life insurance to the 
foreign institution, or by devising to such foreign 
institution real estate situated in the state of its 
organization and operation. Life insurance payable 
to a beneficiary other than the estate of the insured 
is not taxable in most states, and real estate, being 
taxable only in the state where it is located, would 
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not be taxable even there, because it is devised to 
a religious, educational or charitable institution in 
that state. 

We have mentioned three leading methods of 
minimizing state inheritance taxes in drafting wills. 

The more important federal estate tax ques- 
tions to be considered in drafting a will to save 
taxes relate to powers of appointment and bequests 
to charities. The Revenue Act imposes an estate 
tax on property passing under a general power of 
appointment exercised by decedent by (1) will, or 
(2) by deed executed in contemplation of, or in- 
tended to take effect at or after his death. Under 
this provision property passing under a power of 
appointment is taxable upon the death of the donee 
of the power in those cases where the power is 
a general power and was exercised by the donee. 

Since all property left by a decedent is subject 
to federal estate taxes upon his death, property 
passing under a general power of appointment is 
taxable in the estate of the donor of the power as 
well as in the estate of the donee of the power. 
However, property passing under a specific power 
exercised by the donee is not taxable as part of the 
estate of the donee. It is taxable but once, namely, 
in the estate of the donor. It is advisable, there- 
fore, to give the donee a specific and not a general 
power of appointment if it is desired to save federal 
estate taxes, as well as state inheritance taxes. 

Another method of saving federal estate taxes 
in drafting a will is this: In leaving a remainder to 
religious, educational or charitable institutions, 
such bequest should be made to take effect on the 
happening of an event that is certain to occur. If 
the contingency upon which the bequest is to go to 
such institutions is such that the bequest might 
never become effective, the bequest is not deduc- 
tible from decedent’s gross estate. 

This rule is modified somewhat in cases where 
a testator gives the income of the estate to the 
widow for life and the remainder to charities, with 
the proviso that, if necessary for her comfort and 
support, she may invade the principal of the trust. 
In such case the rule is that, if the bequest for 
charitable purposes could be cut off at the whim of 
the widow by merely sending a written communi- 
cation to the trustee that she needed the entire 
estate for her comfort and support, it may not be 
deducted from decedent’s gross estate. On the 
other hand, if the will shows that the power of 
the widow is limited and restricted by the judg- 
ment of the trustee, or where the estate is so large 
that the income therefrom is more than sufficient to 
maintain the widow according to her standard of 
living, the bequest to charities may be deducted 
from decedent’s gross estate. (Ithaca Trust Co. v. 
U. S. 279 U. S. 151; Lucas v. Mercantile Trust, 43 
Fed. (2d) 39 First National Bank of Birmingham 
v. Snead, 24 Fed. (2d) 186; Boston Safe Deposit & 
Trust Co. v. Commissioner, 21 B. T. A. 11-20-30). 

So much fer state inheritance and federal estate 
taxes. 

It is possible in drafting a will to save also 
income taxes for estates and beneficiaries. In order 
to draw a will with possibilities for income tax sav- 
ings the draftsman must be familiar with certain 
federal income tax questions. He should, for in- 
stance, know (1) to whom the income of the testa- 
mentary trust he is creating will be taxable; (2) 





what annuities are taxable and what annuities are 
not taxable; (3) the taxability of annuities payable 
to a widow in lieu of her statutory rights; (4) 
whether a testamentary business trust is taxable as 
a corporation; (5) what basis an executor, trustee, 
or beneficiary must use in determining gain or loss 
upon sales of estate or trust property, and (6) what 
depreciation and depletion a life tenant and remain- 
derman may take. 

Time will not permit a discussion of these im- 
portant income tax questions. Their very enumer- 
ation suggests that at the time of drafting a will 
a foundation may be laid for possible income tax 
savings not only to an estate during its administra- 
tion, but also to the beneficiaries after the estate 
is distributed to them. 

We shall, however, call your attention to one 
method of laying a foundation in a will for possible 
future income tax savings, because of its unusual 
interest to trust officers. This method is to make 
the same person both executor and trustee. Under 
the present law the executor, and the testamentary 
trustee of a trust of personal property under a gen- 
eral or a residuary bequest, use different bases for 
determining gain or loss on sales of personal prop- 
erty. The basis to the executor is the value of the 
property at testator’s death, while the basis to such 
trustee is the value of the property at the time of 
distribution to him. Since the trustee uses a later 
basis than the executor, the executor and the trustee 
in the same estate may, in certain cases, take advan- 
tage of such later basis to the benefit of the estate. 

For instance, where personal property, subject 
to a trust, has increased in value in the hands of the 
executor and it is desired to sell it during the period 
of administration, it is readily seen that if the 
executor distributes such property to itself as trus- 
tee and the trustee, who may use the more favor- 
able basis, makes the sale, income taxes on the 
profit of such sale may be entirely avoided. Such 
transfer of personal property by the executor to the 
trustee and sale thereof by the trustee, are some- 
times necessary to be made within a few hours. If 
the executor and trustee are one and the same per- 
son such transactions may be promptly con- 
summated without any delay. That is not always 
possible where the executor and the trustee are 
different persons, especially where the executor or 
the trustee is an individual who might be ill or 
absent when the opportunity for an advantageous 
sale arises. Making the same corporation, then, 
both executor and trustee is one method: of laying 
a foundation in a will for possible future income tax 
savings. 

We shall now pass from testamentary trusts to 
living trusts. In drafting a living trust the all- 
important question is, what powers may the donor 
reserve to himself without making the transfer in 
trust subject to state inheritance or federal estate 
taxes? Some reservations render a living trust tax- 
able for state inheritance tax purposes but not for 
federal estate tax purposes, and vice versa. The 
death tax questions, which usually arise in connec- 
tion with revocable trusts, are: 

1. May the donor reserve to himself, alone, 
the power to revoke the trust? 

2. May the donor reserve the right to revoke 
the trust in conjunction with a trustee? 
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May the donor reserve the right to revoke 
trust in conjunction with a beneficiary? 
+. May the donor reserve the right to revoke 
durmg or after a certain period? 
[he death tax questions which usually arise in 
nection with irrevocable trusts, are: 


May the donor reserve a life estate in real 
perty 2 
2. May the donor reserve the entire income of 
trust during his life? 


3. May the donor reserve to himself an an- 

during his life 

4. May the donor provide that the income be 
1 to another during donor’s life with remainder 

at his death? 

5. May the donor provide that the income be 
umulated during his life and the principal dis- 
uted upon his death? 

6. May the donor reserve a pessible rever- 


nary interest in the corpus of the trust? 
7. May the donor reserve a possible reversion- 
interest in the income of the trust? 
8. May the donor reserve to himself powers of 
management of the trust, including the power to 


supervise the investment of the trust fund and the 
wer to vote the shares of stock held by the 
rustee? 

9. May the donor reserve the right to alter 
nd amend if he provides that he cannot personally 
enefit thereby ? 

10. May the donor reserve the right to change 

beneficiaries or alter the proportions going to each? 

Lastly, May the donor reserve the right to 
change beneficiaries if he also provides that he 

innot make himself a beneficiary? 

Some of these questions have already been set- 
tled, either by statute or final decision, others are 
still in the courts. 

There are also many important income tax 

uestions involved in trust instruments, but time 
will not permit their discussion. Neither is there 
time to consider the inheritance, estate, or income 
tax questions affecting the various kinds of insur- 
nce trusts. I have merely touched upon a few 
igh spots and endeavored to impress upon you one 
fact, that in drafting wills and trusts to save taxes 
the draftsman must take into consideration the 
more important inheritance, estate, and income tax 
questions usually involved in such instruments. 
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The Trial List; The Scranton 
Plan 


By W. J. FitzGERALD 
President Lackawanna Bar Association 

HREE years ago the Common Pleas Trial List 

of Lackawanna County, Pennsylvania, of which 

Scranton is the seat, was in the condition usual 
to the larger cities of the country—two or more 
years behind. And this was so as long as the oldest 
member of the Bar could remember. The Court 
took the matter up with the Bar Association, ex- 
plained that the Trial List was a hopeless mess, and 
suggested that the Association endeavor to provide 
a remedy. The Bar Association furnished the 
remedy in the form of a Rule of Court, and the 
problem is solved so far as Scranton is concerned. 

At the first term of Court after the Rule went 
into effect, eightv percent more cases were disposed 
of, by trial or settlement, than in the preceding 
term; and two years after the adoption of the Rule 
the list was brought completely up to date, and 
since that time case can find a place on the 
next Trial List after it is at issue. It would re- 
quire a year’s time, under the old system, to turn 
over many as, under the new plan, were 
terminated at the last September term alone. 

In this brief article it will be understood that 
the conditions that 
Scranton, and when principles are mentioned it is 
implied that they are intended to apply to the same 
conditions. The reader must decide for himself 
whether or not the conditions in his jurisdiction re- 
semble those at Scranton and whether the principles 
that apply here would also apply there. Scranton 
is the third largest city in Pennsylvania and contains 
approximately one-half the population of Lacka- 
wanna County, whose people number somewhat over 
300,000. It has a metropolitan population of some 
thing less than 500,000 and is the largest city in a 
part of Pennsylvania that contains nearly 1,000,000 
people. It is an important railroad center only four 
hours from New York City and its conditions are 
mostly industrial. One Judge presides over the 
Orphans’ Court and three other Judges preside over 
the other Courts. It is the seat of the United States 
District Court for the Middle District of Pennsyl- 
vania, at which two Judges preside. It has a 
of about 270. 

$y far the greater number of cases are settled, 
and the new rule was devised with this in mind. At 
Scranton there is no permanent calendar but the 
cases must be ordered on by counsel for each of the 
several three terms of which there are five 
each year. Thus cases do not get on the list that 
nobody desires there. The new rule provided for 
fifteen cases for each of the first four days of the 
week and none for the last two days. The 
entitled to first place is numbered one on Monday, 
the case entitled to second place is numbered one 
on Tuesday, the case entitled to third place is num 
and the case entitled to 
fourth place is numbered one on Thursday and so 
on. A case that is not reached for trial on the day 
it is listed does not go over until the next day but 


any 
cases 


as 


discussed are those exist at 


Bar 


week 


case 


bered one on Wednesday 
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is continued generally. Any case can be continued 
by agreement of counsel but after it is continued 
twice for any reason whatever it cannot thereafter 
have a place among the first ten of day, but 
goes onto the slow track, as it is called, that is, iz 
one of the last five places of some day. The list 
is made up thirty-five days in and the 
number of cases were so well estimated that in the 
first two years every case but on reached for 
trial on the day listed. 

The date of trial thus be 
settlements are discussed as 
print, and if a settlement cannot be reached there i: 


any 


advance 
was 


ing definitely fixed 


soon as the list is ir 


still time to prepare for trial. Clients, witnesses 
and counsel are not required to hang around Court 
as heretofore. It is much easier to obtain the 


presence of witnesses; and the expense for witness 

fees is so much less that although « 

to trial very quickly, corporations 

profit by delay are perfectly satisfied | 

on witness fees than they did 
Nor is it any lot 

for é 


ases are brought 
who used t 
yvecause they 
now save more money 


by the previous delay. ger neces- 


sary to prepare cases trial that are afterward 
settled nor to prepare the same case for trial more 
than once. 

After the rule was working about two years 
and the Bar and public became familiar th it 
twenty-five cases were listed for each of the first 


four days of each week and after one continuance 


instead of two, a case went onto the slow track 
Likewise it was provided that a case over one year 
old must go on the slow track whether it had bee: 
on the list before or not, thus putting a premium 
on diligence. When a Court consists of more than 
one Judge it is not sufficient to have a good rule 


but some one Judge must take a special 


it or otherwise what is everyone’s business will be- 
come no one’s business. Such a one was found in 
Judge Will Leach, whose sympathy with the rule 
and confidence in it and supervision of its opera 
tion brought about the satisfactory condition of 
the Trial List that we now enjoy 

It was found as a working principle that coun 
sel do not agree to continue cases without some 
reason, but at the same time the list should be so 
conducted that clients must either settle or try thei: 


cases or get out of the way for those who are ready 


to do so. It was also discovered that to continue 
a case generally that was not reached on its listed 
day had the great advantage that those whose cases 


were listed later in the week felt practically as 
tain of being called as if they were listed earlier 
No hardship was placed on the case that was 


cer 


con 
tinued generally because this happened very seldom 


and because it would be almost certain to be called 


at the following term about two months later. To 
those who may be interested in the wording of the 
Rule as originally drawn, we here give it in full: 


Unless otherwise ordered, common ple 


mon pleas cases 
shall be called for trial and the trial list 


made up 


in accordance with the following standing Rule: 
“Fifteen cases shall be assigned to *each of 
the first four days of every trial week. The first 
ten numbers on each day’s list shall be composed 
of Part 1 cases, and the last five numbers each 
day’s list, of Part 2 cases. Part 1 cases are those 
which have not at any time been continued, and 
those which have been continued only once. Part 2 
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trial at the close of the day to which it is assigned 
shall be deemed continued generally. 

“The Prothonotary shall keep a record of the 
number of times that the several cases that appear 
on the trial lists are continued, but in recording said 
continuances and making up the trial lists he shall 
not consider cases which have been continued for 
the reason that they were not reached for trial, nor 
shall he consider any continuance that shall have 
occurred before this Rule goes into effect. 

“On petition or on its own motion the court, 
for special reasons, may transfer a case from Part 2 
to Part 1 on such terms and conditions, if any, as it 
may impose. 

“Verdicts, non-suits and judgments may be 
entered by agreement at any time the court is in 
session. 

“This Rule shall become effective March 26, 
1928.” 
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tion, passed through both Houses of the 
Legislature without a negative vote 

The Legislature, he said, had called 
upon the Bar Association to assist it in 
analyzing the present revision of the 
code as submitted to the Legislature by 
the Code Commission. The executive 
committee had thereupon called upon 
some sixty readers and asked each of 
them to take a title of the revision and 
to go over it carefully and report his 
findings. Every member of the Bar As- 
sociation called upon in this manner had 
responded heartily and had done excel 
lent work in reading, correcting and sug- 
gesting, with the result that in four days’ 
time the entire code had been carefully 
read and checked and every section re 
ported on in writing to the joint com- 
mittee of the House and Senate ap- 
pointed to investigate the progress of 
the Code Commission. President Bray- 
ton reported that the Chairman of the 
Senate Judiciary Committee has ex- 
pressed the appreciation of that body 
for the assistance thus rendered 

President Brayton then discussed 
briefly the purposes of the Bar Act, di- 
viding it into three natural subdivisions 
as follows: (1) rules of Admission, (2) 
disciplinary measures, (3) Organization 
and Operation of a Judicial Council. 
He declared that he held high hopes for 
the desired improvement in the bar of 
the state through the enactment of this 
measure. 

LeRoy B. Young, 1st Vice-President 
of the association, gave an address on 
“Suggestions for rules with respect to 
admissions to the Bar.” Mr. Young ad- 
vocated the adopting of rules to permit 
the detailed examination by the exam 
ining board of applicants for admission 
to the Bar, both as to character and fit- 
ness and knowledge of the law. He 
urged that a very thorough and compre- 
hensive system be adopted for inquiring 
into the history of those applying for 
admission by reciprocity and said that 
it should be not overlooked that the 
present easy method of entry to the bar 
through reciprocity was the prime fac- 
tor in causing some undesirable condi- 
tion in the association. He recommended 
the raising of standards as rapidly as 
possible, yet with due caution, and full 
regard to those affected. He proposed 
examination on character and fitness 
and added that it is said that under the 
New York law it is harder to pass the 
examination on character and fitness 
than the law examination. 

George H. Smith, Esq., advocated the 
standards set up by the American Bar 
Association and E. A. Walton spoke 
against the same. A motion was made 
by Harley W. Gustin that it “be the 
sense of this voluntary organization, 
that it recommend to the board an open 
hearing for the purpose of determining 
rules to be adopted.” Upon motion of 
Horace Beck the motion of Mr. Gustin 
was tabled. 

Robert L. Judd delivered an excellent 
address on “Suggestions for rules with 
respect to disciplinary action and unlaw- 
ful practice of the law.” He pointed out 
that the disciplinary power under our 
present act appeared to cover: (1) Acts 
of attorneys when engaged in their pro- 
fession committed against the dignity of 
the courts and society. (2) Acts of at- 
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torneys committed a-vainst the clients. 
(3) Acts committed by attorneys outside 
the practice of their profession indicat- 
ing a lack of conscience and character. 
(4) The unlawful nractice of the law by 
individuals and organized business units. 

Hon. A. B. Irvine then presented a 
paper on “Activity of the new Bar un- 
der Section 11 of the Act.” 

ALLAN S. TINGEY. 





Indiana 





Death of Indiana Bar Association 
President 

Epitor, AMERICAN Bar ASSOCIATION JoUR- 

NAI 

I regret exceedingly to be obliged 
to inform you that William W. Miller, 
President of the Indiana State Bar As- 
sociation, died last Sunday, the 22nd 
inst., at his home in Gary, Indiana. His 


funeral was held yesterday from the 
First Presbyterian church of that city 

As I read the by-laws of the Indiana 
State Bar Association, the Vice-Presi- 
dent shall perform the duties of the 
President but there is no authority given 
to appoint or elect his successor. His 
term of office would have expired at 
the conclusion of the summer meeting 
of th: association. 

Mr. Miller was deeply interested in 
the affairs of the association and had 
under way plans looking to the endow- 
ment of the Indiana Law Journal. I 
have no doubt that the association will 
endeavor to carry out those plans, if 
for no other reason than as a memorial 
to Mr. Miller 

FrankK N. RICHMAN, Vice-President. 

March 26, 1931 





Miscellaneous 





Bar Federation Formed in Ninth and 
Third New York Judicial Districts 
An organization whose membership 

will embrace practically every attorney in 

the five counties which comprise the 

Ninth Judicial District has been formed 

by a group of leading jurists and law- 

yers for the purpose generally of main- 
taining the high standards of the legal 


profession, according to the Port Chester, 


N. Y., Item of Jan. 8. 

Supreme Court Justice Joseph Mor- 
schauser of Poughkeepsie, dean of the 
Supreme Court here. is president of the 
new association, which will be known as 
the Federation of Bar Associations of 


Don’t be a SUCKER! 


Get a cepy of the “Confidential 
Guide” and protect yourself for life! 


A complete list of Legal Directories, Law 
List Publishers, Service Bureaus and Asso 
ciations selling listings or memberships to 
the Attorneys in the U. S A. and Canada 

ith ratings. 

Published in the interest of the Attorneys 
as a Guide in arranging their annual 
budgets for Law Lists, and to protect them 
against advertising schemes which operate 
under the name of “directories” or 
“bureaus.” 





Price $5.00 
LAWYERS’ CONFIDENTIAL GUIDE 
First National Bank Building, Chicago 
Edward E. anager 








the Ninth Judicial District, embracing 
those legal organizations in Westches- 
ter, Putnam, Orange, Rockland and 
Dutchess counties 

According to the constitution of the 
new federation, its aims, objects, and 
purposes are “to promote acquaintance- 
ship, good fellowship, and good will in 
the legal profession; by common en- 
deavor and common counsel to advance 
and to cherish the highest ideals of the 
profession of the law; to consider and 
report on proposals, measures, and con- 
ditions affecting the practice of law, the 
administration of justice, the conduct of 
the courts, the selection of judges, the 
admission of attorneys, and to make 
available information concerning the 
same.” 

Twenty delegates representing all of 
the five counties met in the courthouse 
at White Plains and formally organized, 
Other officers elected were: Samuel M. 
Cuddeback, president of the Orange 
County Bar Association. vice-president: 
Frederick B. Van Kleeck, Jr., of White 
Plains, secretary and treasurer; former 
Supreme Court Justice Albert H. F, 
Seeger of Orange County, delegate to 
the convention of the State Bar Associ- 
ation. 

The seven county bar associations of 
the third judicial including 
Rensselaer, Albany, Scoharie, Columbia, 
Greene, Ulster and Sullivan counties, 


district 


were tormally moulded into a Federa- 
tion of Bar Associations of the Third 
Judicial District at the annual bar con- 
vention of the district in Albany Satur- 
day night, according to the Troy, N. Y. 
Record of Dec. 29. 

The organization of the federation 
preceded a dinner of the associations of 
the third district in honor of Justice 
Gilbert V. D. Hasbrouck of Kingston, 
making his farewall to the Supreme 
Court bench, and Justices-elect F. Wal- 
ter Bliss of Middleburg, and John T. 
Loughran of Kingston 

Former Supreme Court Justice Joseph 
Rosch was unanimously elected presi- 
dent. Former Justice James V. Coffey 
of Troy was named vice president, and 
Harry Fleming of Kingston, treasurer. 





Bargains in Law Books 


Send for our NEW CATALOGUE, 
just off the press. Mailed on request 


ILLINOIS BOOK EXCHANGE 
337 W. Madison St. CHICAGO 








SEARCHES FOR UNKNOWN 
OR MISSING HEIRS 


or legatees to estates, owners of land or 
other property, such as dormant bank ac- 
counts, terminated trust funds, are con- 
ducted at our own expense and risk. 

Our seventeen years’ experience in this 
highly-specialized work and our domestic 
and international organization of expert 
researchers enable us to produce results 
where others fail 

Attorneys who report such matters to us 
receive proper consideration. 


W. C. COX & COMPANY, INC. 
Federal Reserve Bank Building 
CHICAGO 
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THE HUDDY ENCYCLOPEDIA of AUTOMOBILE LAW 


20 Volumes in 11 Books, kept to date with pocket supplements 


A complete work to meet the demands of the largest and fastest growing 
subject in the law. Completely modern in editorial arrangement and exhaust- 
iveness. Will always be abreast of new developments in the field. 


Price, complete, $60. 


MATTHEW BENDER & COMPANY 


109 State St., Incorporated 296 Broadway, 
Albany, N. Y. New York City 








ROSE ON FEDERAL JURISDICTION and PROCEDURE 


Fourth Edition, 1931, With Forms 


To be concise, a work must be written by a master. Judge Rose’s decisions 
handed down from the United States Circuit Court, Fourth Circuit, are noted for 
their concise clarity. This work is the only one on the subject written by an 
author of such Judicial prominence and personal prestige. 


1 Volume, $15. 


MATTHEW BENDER & COMPANY 


109 State St., Incorporated 296 Broadway, 
Albany, N. Y. New York City 











GILBERT'S COLLIER ON BANKRUPTCY 


Second Edition, 1931, with both Official and Supplementary Forms 


Over 1750 super-sized pages, enough actual printed words to make five 
average $10.00 text books. Complete law and practice in one book, the only one 
to include in the text the important amendments of 1926 with decisions constru- 
ing them, 


1 Volume, $25. 


MATTHEW BENDER & COMPANY 


109 State St., Incorporated 296 Broadway, 
Albany, N. Y. New York City 











Title Insurance protects against loss by 


Forgeries w Undisclosed heirs 
False (] Misrepresentation 
Representation of fact 

Frauds Posthumous child 


Unknown 
Lost Deeds encumbrance 
Lost Wills 


Dower claims 
Invalid Powers Defective 


of sale foreclosure 
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A Case of 
Undisclosed Heirs 


Mrs. S., owner of a large parcel of 
New York real estate, died intestate. 
Mr. S., petitioning for letters of ad- 
ministration, made affidavit that his 
wife’s only heir-at-law was a sister. 
The property was subsequently sold. 
Years later, there appeared another 
sister whose existence had been care- 
fully hidden from the husband. 


Fortunately the purchaser had pro- 
tected his title by a title insurance 
policy in a financially strong company. 
When the facts were fully established, 
the title to the outstanding one-half 
interest was purchased by the Title 
Insurance Company and delivered 
to the insured without cost to 
him. 


Title insurance guards against loss from the many hidden, un- 
suspected liabilities which constantly threaten property ownership. 


As a lawyer you know that even the most 
careful title search is not proof against 
human error. More and more, attorneys 
recognize the wisdom of advising clients 
who are buying or lending on real estate 
to insist that a title policy be included in 
the transaction. 


The New York Title and Mortgage Com- 
pany provides facilities through 
which title insurance may be procured 
from any point in the United States. The 
Company requires opinion by reputable 
counsel, therefore attorneys are not de- 

rived of any income by : use of title 
insurance. 














Titles insured to real estate located anywhere in the United States 


Write for copy of our publication “ The National Titleman” 


NEW YORK 
TITLE AND MORTGAGE 
COMPANY 


WE ARE A UNIT OF THE MANHATTAN COMPANY 





135 Broadway New York City 


eae Si 
ry rt | 4 | is ml, 


= elena J Catia (teal < 


ype ana re Tan 7 Gaakeck OF NEw YoRK 





